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INTRODUCTION 

For permanent international courts such as the 
International Tribunal for the Law of the Sea 

(ITLOS), the law applicable to procedure 

follows the same principle as that governing the 
merits of a case. Although, to a great extent, the 

law is already set down, the Tribunal plays an 

important role in its establishment. The basis on 

which contentious proceedings are conducted 
before the Tribunal is essentially the Statute and 

Rules of the Tribunal. 

The Rules of the International Tribunal for the 
Law of the Sea were adapted on 28 Octiober 

after months of deliberations from October 

1996. ITLOS had to take into account the 
UNCLOS provisions, especially Annex VI 

thereto, which is the Tribunal‘s Statute that 

empowers the body to adopt Rules of procedure 

i.e., in broad lines the organisation of the 
Tribunal and the procedure to be followed in 

cases submitted to it. 

The Statute of the Tribunal develops a certain 
number of principles set out in Section 2 of Part 

XV of the United Nations Convention on the 

Law of the Sea (hereinafter ―the Convention").  

Itis an integral part of the Convention and forms 

Annex VI thereto. It can be amended only by 

the same procedure as amendment of the 

Convention
1
 and, since the Convention and the 

Statute are in existence, potential litigant parties 

have no further role to play in the establishnent 
of rules governing their case.  

However, these rules are still too general to 

cover every question that might arise as a case 
proceeds, and it is for that reason that judges 

require rules of application. Thus the Statute
2
 of 

the Tribunal recognises the latter 's power to 
establish a set of rules of procedure, the object 

of which is rightly to supplement the general 

rules laid down in the Convention and the 

                                                             
1 Article 41 of the Statute provides: "l. Amendments 

to this Annex, other than amendments to section 4, 
may be adopted only in accordance with Article 

313 (of the Convention) or by consensus at a 

conference convened in accordance with this 

Convention. - 2. Amendments to section 4 may be 

adopted only in accordance with Article 314. - 3. 

The Tribunal may propose such amendments to 

this Statute as it may consider necessary, by 

written communications to the States Parties for 

their consideration in conformity with paragraphs I 

and 2." 
2 Article 16 of the Statute provides: "The Tribunal 

shall frame rules for carrying out its functions. In 

particular it shall lay down rules of procedure." 

Thus, thelnternational Tribunal for the Law of the 

Sea drew up Rules and adopted them on 28 

October 1997. 
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Statute and to specify in detail the measures to 

be taken in order to give effect to the rules 
imposed thereon. Therefore, the Rules may not 

contain provisions that are contrary to or 

contravene those set out inthe Statute. The 
Tribunal cannot grant itself prerogatives not 

conferred by the Statute. Inother words, owing 

to the different status of their authors, the 

Statute and the Rules do not have the same 
juridical value. 

Indeed, although the Tribunal is bound by the 

Statute, which forms an integral part of the 
Convention, it may amend or .modify the Rules, 

which the Tribunal itself established
3
 However, 

despite the difference between these two texts, 
the common objective of their authors is to 

ensure that parties to proceedings are treated 

equally.  

The aim thereof is to enable the proceedings to 
reach their conclusion as a result of rules being 

properly applied and parties systematically 

presenting their claims and counter-claims so 
that the legal truth can be established.  

                                                             
3 On many occasions, the International Court of 

Justice has had to recall the intangible nature of the 

Statute. Indeed, following Albania's failure to 

attend in the third stage of the Corfu Channel Case 

in which the Court was to determine the amount of 

the compensation to be paid to the United 
Kingdom, Albania maintaining that the special 

agreement of 25 March 1948 did not confer 

jurisdiction on the Court to fix the amount of the 

compensation, the Court had to throw out the 

argument, recalling itsjudgment of 25 March 1948, 

by means of which competence was conferred on 

the Court, and stating "in accordance with the 

Statute (Article 60), which, for thesettlement of the 

present dispute, is binding upon the Albanian 

Government"; see I.C.J. Reports 1949, p. 248. The 

Court aiso stated, in the Haya de la Torre Case, 
that it should not depart from the principle set out 

in Article 43, paragraph l, of its Statute, whereby 

the procedure was divided into a written and an 

oral phase, in response to the parties which had 

suggested that the oral phase of the proceedings be 

dispensed with. It should be noted that, if this case 

had been dealt with by the International Tribunal 

for the Law of the Sea, the latter would have been 

able to follow the suggestion made by Colombia 

and Peru insofar as it is the Rules of the Tribunal 

(Article 44, paragraph 1) which set down the 

principle of two procedural phases. On the other 
hand, the court or tribunal may take whichever 

decisions it sees fit for the conduct of proceedings, 

provided they  are compatible with  the provisions 

of the  Statute. 

 

The proceedings are supposed to be conducted 

without unnecessary delay or expense. This 
affects the time-limits and other devices to meet 

the need for making the procedure expeditious. 

Transparency is also a basic principle followed 
by the Rules, as regard to the appearance before 

the Tribunal and the access for the public to the 

written pleadings of a case 

To that end, the Tribunal applies the provisions 
of the Statute and of the Rules. Alongside these 

two texts, which set down in detail the 

modalities according to which a case should be 
conducted, procedure is governed by the 

Convention, the Resolution on the Internal 

Judicial Practice of the Tribunal, and by the 
Guidelines concerning the Preparation and 

Presentation of Cases before the Tribunal
4
. 

It is by applying this principle of equality 

between parties that the President of the 
Tribunal should, pursuant to Article 45 of the 

Rules, ascertain the views of the parties with 

regard to questions of procedure. Itis this same 
principle which should predicate all decisions 

taken or to be taken with respect to the order in 

which pleadings should be submitted - the 

burden of proof, the hearing of the parties and 
their right to respond, the allotment of time for 

preparing files, and the time accorded to 

speakers. It is worth noting that generally when 
a case is brought by means of compulsory 

jurisdiction through a unilateral application, the 

competence of said jurisdiction and the 
admissibility of the request are often challenged. 

The subject of application or claims that may 

lead to non appearance are often higly political 

matters, relating to sovereignty, independence, 
or simply national prestige, which explains the 

defiant attitude of governments towards 

International Courts and Tribunals
5
. As 

concerns the sanctioning of rules of procedure, 

the nature of the sources has an effect on the 

                                                             
4 These texts can be accessed via the Tribunal's 

website. See also the Guide to Proceedings before 

the Tribunal at www.itlos.org 
5 See TM Ndiaye, NonAppearnce before the 

International Tribunal Tribunal for the Law of the 

Sea,Indian Journal of International Law, Vol 53, 

N°4, Oct-Dec. 2013, pp. 545-564; Alexandrov ― 

Non Appearance Before the ICJ‖, 11, Columbia 

Journal of Transnationakl Law, Vol. 33, 1995, pp. 

41-72, DW Bowett ―Contemporary development 
and Legal Techniques in the Settlement of 

Disputes, 11 RCADI, 180 (1983) pp. 169-235; Sir 

G. FITZMAURICE ― The Problem of Non 

Appearing Defendant Government‖ BYBIL, Vol. 

51 (1980) 89-120. 
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form which that sanction takes. No well-

established practice appears to exist. Although 
there is a tendency for the failure to recognise 

procedural rules having their origin in an 

agreement between the parties being sanctioned 
with inadmissibility, on the other hand, the 

applicability of this same sanction when the 

author of the rule of procedure is the Tribunal is 

shrouded in uncertainty. Itmust be stated that the 
litigant parties are sovereign States, which 

consent to appear before International Courts. In 

the Juno Trader Case before the Tribunal, it will 
be recalled that Guinea-Bissau did not produce 

its statement in response, contrary to the request 

of Saint Vincent and the Grenadines. However, 
it did indeed attend the entire oral proceedings.  

Should the provisions of the Rules
6
 be amended 

in order to deal with such a case of failure to 

observe due process? In light of the above, the 
successive stages of proceedings on the merits 

will be examined. (II)we will then study the 

incidental proceedings (III) and the prompt 
release proceedings (IV) before examining the 

advisory proceedings (V). 

PROCEEDINGS ON THE MERITS 

Submission of Cases to the Tribunal 

Depending on the particular case, disputes are 

submitted to the Tribunal either by notification 

of a special agreement or by written application, 
addressed to the Registrar

7
. The method of 

submission selected by application or by 

notification of a special agreement - will be 

examined successively. 

The choice of the method of submission 

The method of submission selected follows the 

principle of freedom, the possibility of making 

several submissions and their consequences for 
the Tribunal'sjurisdiction. 

First, the parties are free to choose to submit 

their case to the Tribunal by written application 

or by special agreement.  

This is the principle set down by the 

International Court of Justice (ICJ) in the Corfu 

Channel Case
8
. 

                                                             
6 See Article 111, paragraph 4 of the Rules; see also 

―Juno Trader‖ case (St Vincent and the Grenadines 

V. Guinée-Bissau) prompt release, judgment of 18 
December 2004. 

7 Article 24 of the Statute. 
8 Corfu Channel Case (Preliminary Objection), I.C.J. 

Reports, 1947-1948, Judgment of 25 March 1948, 

p. 15. 

In its concluding statement, the Albanian 

Government requested the Court: to place on 
record that the Albanian Government, in 

accepting the Security Council 's 

recommendation, is obliged only to submit the 
above-mentioned dispute to the Court in 

accordance with the provisions of the Statute of 

the Court
9
 ; and to give judgment that the 

Application of May 13
th
last, addressed to the 

Court by the Government of the United 

Kingdom against the Government of the 

People's Republic of Albania, is inadmissible, 
the Government of the United Kingdom having 

submitted the said Application contrary to the 

provisions of Article 40, paragraph 1, and 
Article 36, paragraph 1, of the Statute of the 

Court. 

The ICJ rejected these conclusions linking the 

method of submission to the optional or 
compulsory nature of the competence of the 

Court. According to the latter, whilst the consent 

of the parties confers jurisdiction on the Court, 
neither the Statute nor the Rules require this 

consent to be expressed in any particular form. 

Albania 's argument that the application was 

inadmissible since it had been submitted 
contrary to the provisions of Article 40, 

paragraph 1, and of Article 36, paragraph 1, of 

the Statute of the Court is based essentially on 
the assumption that the application would fall 

only in the domain of compulsory jurisdiction , 

since a special agreement only would be 
possible outside this domain. 

The Court stated that this was a mere assertion 

which had no basis in either of the texts cited. 

The Court specified that Article 32, paragraph 2, 
of the Rules, in requiring the application to 

mention, not as an absolute necessity but only 

"as far as possible", the provision on the basis of 
which the applicant claims to found the 

jurisdiction of the Court, does indeed appear to 

imply clearly, both in itself and by the reasons 
for its being drafted, that the application does 

not fall exclusively in the domain of compulsory 

jurisdiction
10

 

The possibility of more than one application 
being submitted simultaneously to the Tribunal 

can then be envisaged. In that case, the Tribunal 

                                                             
9
 The first conclusion refers to the Resolution of 9 

April 1947 in which the Security Council 
recommended "the United Kingdom and Albanian 

Governments should immediately refer the dispute 

to the International Court of Justice in accordance 

with the provisions of the Statute of the Court". 
10 Corfu Channel Case, note 9, pp. 25-27. 
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has to ascertain the parties' common intention, 

in order to determine the basis and extent of its 
competence. It will be recalled that, in the Corfu 

Channel Case, Albania and the United Kingdom 

reached a special agreement following the 
judgment of 25 March 1948. The text specified 

that : 

―The Parties agree that the present Special 

Agreement shall be notified to the 
International Court of Justice immediately 

after the delivery on the 25th March of its 

judgment on the question of jurisdiction
11

‖ 

The Court's competence to hear and determine 

the dispute could have been based either on this 

special agreement or on the judgment rendered 
on 25 March. On 26 March 1948, the Court 

issued an order, whereby, observing that the 

agreement henceforth formed the basis on which 

the Court should hear the case and set out the 
questions submitted to it

12
, the Court was to give 

preference to the common intent of the parties. 

According to the Court, "the main object both 
Parties had in mind when they concluded the 

Special Agreement was to establish a complete 

equality between them by replacing the original 

procedure based on a unilateral Application by a 
procedure based on a Special Agreement

13
.» 

This method of submission logically exempts 

the procedure from preliminary objections. It 
was also on the basis of the special agreement of 

29 December 1950 that the ICJ considered itself 

seized of the Minquiers and Ecrehous Case, 
whilst France and the United Kingdom had both 

signed an optional clause conferring compulsory 

jurisdiction on the Court so that it could be 

seized of the case
14

. 

                                                             
11 Special agreement concluded on 25 March 1948; 

see Judgment of 9/4/1949 (Merits), I.CJ. Reports, 

1949, p. 6. 
12 I.C.J. Reports, 1947-1948, p. 53. 
13 I.C.J. Reports, 1949 (Merits), p. 25. 
14 When discussing the number of States which are 

signatory to the special agreements in the North 

Sea Continental Shelf Case, M. Bedjaoui writes: 

"It will be noted in passing that introducing a case 

by way of a special agreement has henceforth 

become the most common method of submitting 

cases to the Court. This is a welcome development 

which  has largely made  up for the disappointment 

felt at the system instigated to encourage States to 

accept the jurisdiction  of the Court in advance in 
all disputes in which they had to appear before the 

latter, or in all those cases falling into specific 

categories. As we know, that system was not as 

successful as had been expected and has frequently 

been the source of controversy as regards the 

Finally, although very different, the existence of 

a close link between the concepts of submission 
and competence can nevertheless be noted. 

Indeed, whilst competence is the basis upon 

which the Tribunal should hear and determine a 
case submitted to it - it is determined by the 

Tribunal itself
15

 - for the party submitting a 

claim, submission of a case is the right for a 

case to be heard on its merits as a result of its 
being brought before the Tribunal. For that 

purpose, a jurisdictional link has to be invoked. 

The concepts of jurisdiction and submission are 
sometimes confused, for instance, when the sole 

fact of the Tribunal 's being seized of a case 

immediately establishes its competence.This is 
the case of submission by way of a special 

agreement when the Tribunal is notified thereof 

by the parties which have signed the said 

agreement. It is also the case when the Tribunal 
is seized of two applications simultaneously

16
 

and when, seized by way of a written 

application, the declaration of compulsory 
jurisdiction endorsed by the defending State 

does not impede its competence. However, in all 

other cases, competence and submission remain 

distinct. In the case of submission by way of a 
written application, the respondent may always 

contest the Tribunal's competence in a 

compulsory jurisdiction system. Moreover, the 
objection is almost always accompanied by a 

question as to the admissibility of the 

application. 

As concerns the case of optional jurisdiction, 

there are many examples of parties failing to 

appear before the ICJ
17

. The International 

Tribunal for the Law of the Sea has had the 
experience of a party in a case refusing to 

appear before it
18

. However, it should be 

                                                                                           
competence of the Court, whilst that competence 
cannot be placed in doubt when a case is submit 

ted by means of a special agreement."  Bedjaoui, 

"La 'fabrication ' des arrêts de la Cour 

Intemationale de Justice," in Melanges Michel 

Virally (Pedone, Paris, 1991), p. 88 
15 By virtue of Article 288, paragraph 4, of the 

United Nations Convention on the Law of the Sea. 
16 In the Case concerning the Arbitral Award made 

by the King of Spain on 23 December 1906 

(Judgment of the I.CJ. of 18 November 1960), 

Nicaragua and Honduras submitted applications to 

the Court simultaneously. 
17 See note N°5 supra 
18 Article 53 of the Statute of the ICJ provides for 

cases in which the respondent does not appear 

before the Court, either because it contests its 

competence or for some other reason. In some 
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recalled that the Tribunal's jurisdiction still 

depends on the prior consent of the parties and 
that no sovereign State could be party to a case 

before an interna­ tional tribunal if it had not 

consented thereto. It is this consent to bring a 
dispute before the Tribunal which determines 

the latter 's competence with respect to the 

dispute
19

. 

Submission by way of a written application 

An application, which is unilateral in nature, is 
submitted by an applicant against a respondent. 

It may be filed when an agreement between the 

parties provides therefor, or when the parties to 
a dispute have accepted the 

Tribunal'sjurisdiction as one of the means of 

settling disputes relating to the interpretation or 

application of the Convention, by way of a 
written declaration made in accordance with 

Article 287 of the Convention.  

An application may also be filed when a case is 
brought before the Seabed Disputes Chamber. 

Furthermore, an application
20

may be submitted 

in the context of cases relating to requests for 
provisional measures whilst awaiting the 

establishment of an arbitral tribunal, pursuant to 

Article 290, paragraph 5, of the Convention, as 

well as in proceedings for the prompt release of 
vessels and crews, in accordance with Article 

292 of the Convention. 

                                                                                           
cases, parties have failed to appear in all stages of 

a case: Fisheries Jurisdiction (Iceland); Nuclear 

Tests (France): Aegean Sea Continental Shelf 

(Turkey); and United States Diplomatic and 

Consular Staff in Tehran (Iran). In other cases, 

parties failed to appear in certain stages of the 

proceedings only: Corfu Channel Case, fixing of 

the amount of compensation (Albania); Anglo­ 

Iranian Oil Co., Provisional Measures (Iran); 

Nottebohm , Preliminary Objection (Guatemala); 

and Military and Paramilitary Activities in and 
against Nicaragua, form and amount of compen­ 

sation (United States). 
19 Article 288, paragraph 1, provides that the 

Tribunal "shall have jurisdiction over any dis­ pute 

concerning the interpretation or application of this 

Convention which is submitted to it in accordance 

with this Part." Similarly, Article 21 of the Statute 

states: "The jurisdiction of the Tribunal comprises 

all disputes and all applications submitted to it in 

accordance with this Convention and all matters 

specifically provided for in any other agreement 

which confers ju­ risdiction on the Tribunal." 
 
20 Application in a case of Annex VII Tribunal, 

relating to ARBITRATION 

Finally, an application may be filed in the 

context of preliminary proceedings
21

, a request 
to intervene

22
, a request for discontinuance

23
, or 

for the purpose of interpretation or revision of a 

judgment of the Tribunal
24

. The application 
comprises a certain number of indications, of 

which some are compulsory and others 

optional
25

 . The compulsory items are: the 

designation of the applicant party; the party 
against which the application is made; and the 

subject of the dispute. 

It should be recalled that, in the Case concerning 
the Rights of Nationals of the United States of 

America in Morocco (France v. United States of 

America), submitted by an application of the 
Government of the French Republic against the 

United States, the American Government had to 

submit a preliminary objection, owing to the 

fact that the French application did not meet the 
formal conditions in that it did not specify 

whether France was acting on its own behalf or 

in its capacity as protecting power of Morocco. 
Following observations made by France in this 

regard, the United States withdrew its 

objection
26

 

The application may "as far as possible" specify 
a certain amount of other information, which is 

then optional
27

 and includes: the legal grounds 

on which the applicant intends to establish the 
jurisdiction of the Tribunal; the precise nature of 

the claim; and a succinct statement of the facts 

and grounds on which·the claim is based. The 
original application is signed either by an agent 

of the party submitting it, by that party's 

diplomatic representative in the country in 

which the Tribunal has its seat, or by some other 
duly authorized person. Ifthe application bears 

the signature of someone other than the 

diplomatic representative, the signature must be 
authenticated by the latter or by the competent 

governmental  authority
28

. 

The Registrar immediately transmits a certified 
copy of the application to the respondent

29
. If 

the applicant proposes to find the jurisdiction of 

                                                             
21 Artide 294 of the Convention. 
22 Articles 31 and 32 of the Statute. Article 106, 

paragraph 1, of the Rules 21. 
23 Article 106, paragraph 1, of the Rules. 
24

 Articles 126 and 127 of the Rules 
25 Article 24, paragraph 1, of the Statute and Article 

54, paragraph 1 of the Rules 
26 Judgment of 27 August 1952.. 
27 Article 54, paragraph 2, of the Rules. 
28 Article 54, paragraph 3, of the Rules. 
29 Article 54, paragraph 4, of the Rules 
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the Tribunal upon consent thereto yet to be 

given or manifested by the party against which 
the application is made, the application should 

be transmitted to that party. However, it is not 

entered in the list of cases of the Tribunal and 
no action in the proceedings may be taken 

unless and until the party against which the 

application is made consents to the jurisdiction 

of the Tribunal for the purpose of the case
30

. 

Finally, it should be noted that the Registrar 

informs all interested parties and all States 

Parties of the application
31

. The instigation of a 
case is thus widely publicised and a press 

release is also issued. The date when the case is 

instigated, i.e. the date when the application is 
filed at the Registry, marks the opening of the 

proceedings before the Tribunal. 

Submission by way of a special agreement 

A special agreement within the context of 

contentious proceedings is an international 
agreement by means of which States Parties 

agree to submit to the Tribunal a dispute of a 

legal nature. It establishes the ex­ tent of the 
powers which the Tribunal is acknowledged to 

have. The special agreement should mention a 

certain amount of compulsory information 

concerning the subject of the dispute and the 
identity of theparties

32
. When proceedings are 

brought before the Tribunal by notification of a 

special agreement, the notification may be 
effected by the parties jointly or by any one or 

more of them. If the notification is not a joint 

one, the Registrar immediately sends a certified 
copy of it to all other parties involved

33
. 

The notification should always be accompanied 

by the original or by a certified copy of the 

special agreement. It should also specify the 
precise subject of the dispute and indicate the 

parties, provided that this is not already apparent 

from the agreement
34

. All steps taken in the 
name of the parties once proceedings have been 

instituted are taken by agents, who must have an 

address for service at the seat of the Tribunal or 

in the capital of the country where the seat is 
located, to which all communications 

concerning the case are to be sent
35

. 

                                                             
30 Article 54, paragraph 5, of the Rules. 
31

 Article 24, paragraphs 2 and 3 of the Statute. 
32 Article 24, paragraph  1, of the Statute 
33 Article 55, paragraph 1, of the Rules 
34 Article 55, paragraph 2, of the Rules 
35 Article 56, paragraph  1, of the Rules; except in the 

circumstances contemplated by Article Paragraph 

5, of the Rules 

The Judicial Body 

Once a case has been submitted to the Tribunal, 

the composition of the judicial body and manner 
and form in which it will decide have to be 

determined, which is usually done in plenary. 

However, the Statute provides that the Tribunal 
may form chambers to hear cases brought before 

it. 

The usual composition 

All available members of the Tribunal sit, a 

quorum of eleven elected members being 
required in order to constitute the Tribunal

36
. 

Therefore, judges ad hoc are not taken  into 

account when the quorum is calculated since 
they are not elected. 

Chambers 

The Statute provides for two types of chambers: 

the Seabed Disputes Chamber and special 

chambers. The Seabed Disputes Chamber is 
established in accordance with section 4 of the 

Statute. Its competence, powers and functions 

are defined in section 5 of Part XI of the 
Convention. It may also create an ad hoc 

chamber
37

. 

The special chambers fall into three different 

categories. 

First, if the Tribunal considers it necessary, it 

may establish chambers composed of three or 

more of its elected members, to hear particular 
categories of dispute

38
. It was under such 

circumstances that the Tribunal established the 

Chamber for Fisheries Disputes and the 
Chamber for Marine Environment Disputes. 

Each of these chambers is composed of seven 

judges . 

In the second category, the Tribunal may 
establish a chamber to hear a specific dispute 

submitted to it if the parties so request. The 

composition of the chamber is resolved with the 
approval of the parties, who may also appoint a 

judge ad hoc if the chamber does not comprise a 

judge of the nationality of one of the parties. 

Itwas on that basis that Chile and the European 

Community availed themselves of this option 

when, following the filing of a special 

agreement, the parties submitted the Case 
concerning the Conservation and Sustainable 

                                                             
36 Article14 and 15of the Statute. 
37 Ibid  
38 Article 15, paragraph 1 of the Statute. 



Proceedings before the International Tribunal for the Law of the Sea 

Journal of Law and Judicial System V1 ● I3 ● 2018                                                                                        51 

Exploitation of Swordfish Stocks in the South-

Eastern Pacific Ocean
39

. 

Finally, in order to expedite cases, the Tribunal 

annually creates a chamber which is composed 

of five of its elected members and is called upon 
to hear and determine disputes by summary 

procedure. Two alternative members are also 

selected
40

. 

Any judgment rendered by one of these 
Chambers is considered to have been rendered 

by the Tribunal. 

Procedure before the Chambers is regulated in 
accordance with the provisions concerning 

proceedings before the Tribunal, subject to any 

particular provisions, which the latter may 
adopt. 

Conduct of the Case 

This consists of the parties making 

representations and of a certain number of 

decisions, made in the form of orders, 
concerning the organisation of proceedings. 

Representation of the parties 

States Parties do not have permanent 

representation before the Tribunal. When they 
are involved in a case before the Tribunal, they 

arrange to be represented by an agent. The party 

filing a special agreement or application must 

designate its agent at the same time. The other 
party should designate its agent as soon as it 

receives the special agreement or application. 

As representatives of the parties, the agents 
involve the latter by their written and spoken 

statements. They are assisted by counsel and 

advocates in preparing and presenting pleadings. 

It is during this latter stage that their role is 
more apparent. They do not necessarily have the 

nationality of the party which has chosen them. 

The agents, counsel and advocates enjoy the 
requisite privileges and immunities allowing 

them to exercise their functions independently. 

Orders concerning matters of procedure 

The Tribunal makes orders concerning the 
conduct of the case, decides the form and time 

in which each party must conclude its 

arguments, and makes all the arrangements 

connected with the taking of evidence
41

 . In each 
case of which the Tribunal is seized, the 

                                                             
39 See Order of 20 December 2000, ITLOS Reports 

2000, p. 148. 
40 Article 15, paragraph 3 of the Statutes. 
41 Article 27 of the Statute    . 

President ascertains the views of the parties with 

regard to questions of procedure. For that 
purpose, he may summon the agents of the 

parties to meet him as soon as they have been 

appointed and whenever necessary thereafter, or 
use other appropriate means of 

communication
42

.   

Article 59 of the Rules states that, in the light of 

the views of the parties ascertained by the 
President, the Tribunal makes the necessary 

orders to determine, inter alia, the number and 

order of filing of the pleadings and the time­ 
limits within which they must be filed.  

These time-limits set a precise date for the 

various pleadings but may be extended if 
necessary. 

The Two Stages of the Proceedings and the 

Deliberations 

Pursuant to Article 44, paragraph 1, of the 

Rules, the proceedings consist of two parts, 
written and oral. 

The Written Stage of the Proceedings 

This stage is described as "the formulation in 

words of the respective claims and defences of 
the litigating parties.

43
". The written proceedings 

comprise the communication to the Tribunal and 

to the parties of memorials, counter-memorials 

and, if the Tribunal so authorises, replies and 
rejoinders, as well as all documents in support

44
. 

The pleadings, communication thereof and 

purpose of the written proceedings will now be 
examined. 

Pleadings 

The memorial contains: a statement of the 

relevant facts; a statement of law; and the 

submissions
45

 . The ICJ has defined a 
submission as "a precise and direct statement of 

a claim
46

."   Submissions may not be presented 

in the form of a question
47

 . 

And the Court is competent to interpret these 

submissions, which, if it considers it necessary, 

allows it to not respond. On the other hand, the 

                                                             
42 Article 45 of the Rules. 
43 J.C. Witenberg, La theorie des preuves devant 

Jesjurisdictionsintemationales, RCADI, vol. 56(11) 

(1936), pp. 5-105, p. 9  
44 Article 44, paragraph 2 of the Rules 
45 Article 62, paragraph I, of the Rules Monetary 

Gold Case, I.CJ. Reports, 1954, p. 28. 
46 Fisheries Case, l.C.J. Reports, 1951, p. 126. 
47 Haya de la Torre Case ICJ reports, 1954, p. 48 
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Court may not hear and determine a dispute 

ultra petita and grant parties more than what 
they request in their submissions

48
. 

The counter-memorial contains: an admission or 

denial of the facts; observations concerning the 
statement of law in the memorial; a statement of 

law in answer thereto; and the submissions
49

.It 

should be recalled that the Tribunal may also 

authorise the submission of replies and 
rejoinders. Copies of relevant documents- 

adduced in support of the contentions contained 

in the pleadings are annexed to the original. 

The original of every pleading is signed and 

dated by the agent and filed in the Registry. It 

should be accompanied by: a certified copy of 
the pleading; any document annexed thereto; 

any translations, for communication to the other 

party
50

;  a list of all documents annexed to a 

pleading
51

 ; a translation into one of the official 
languages of the Tribunal (English and French) 

of the pleading and of the documents in support 

thereof, certified as accurate by the party 
submitting it, if the pleading is in a language 

which is not one of the official languages of the 

Tribunal
52

; and the number of additional copies 

of the pleading and supporting documents 
required by the Registry

53
. 

Submission of pleadings 

The agent submits to the Registry the original 

and additional copies of all written pleadings. 
The Rules set out the order in which the 

documents should be filed, depending on the 

method according to which the case is 
submitted. 

In a case instigated by way of an application, the 

pleadings consist of a memorial provided by the 

applicant and a counter-memorial provided by 
the respondent. If the parties are in agreement or 

if the Tribunal decides that they are necessary, 

                                                             
48 Monetary Gold Case, I.CJ. Reports, 1954, p. 28. 
49 Asylum Case, (Merits, Judgment of 27 November 

1950), I.CJ. Reports, 1950, page 402. Simmilarly, 

in the above mentioned Corfu Channel Case (third 

stage, compensation), the experts called by the 

Court assessed the total damages at a higher 

amount than that estimated by the United 

Kingdom. Pursuant to this rule, the Court awarded 

the damages on the basis of the United Kingdom‘s 

conclusions. 
50 Article 62. Paragraph 2, of the Rules. 
51 Article 63, paragraph 1, and Article 65, paragraph 

1, of the Rules. 
52 Article 63, paragraph 3, of the Rules. 
53 Article 64, paragraphs I , 2 and 3, of the Rules 

the applicant may submit a reply and the 

respondent a rejoinder. 

In a case instigated by way of notification of a 

special agreement, the number of and order in 

which pleadings are submitted are those set out 
by the special agreement itself, unless the 

Tribunal, after consulting the parties, decides 

otherwise. In the absence of any relevant 

provisions or if, subsequently, the parties fail to 
reach agreement on the number of and order in 

which pleadings should be submitted, each of 

the parties submits a memorial and a counter-
memorial within the same time-limits. The 

Tribunal authorises the presentation of replies 

and rejoinders only if it finds them necessary
54

. 
It is certainly not ideal for pleadings to be 

presented simultaneously since it forces parties 

to speculate about issues of law which may not 

have been raised. 

The Tribunal may itself request documents or 

explanations to be presented during the written 

proceedings
55

. 

Transmittal of pleadings 

Upon receipt of a pleading presented by one 

party, the Registrar transmits a certified copy 

thereof and of any supporting document to the 

other party
56

. If a pleading does not meet the 
formal conditions set out in the Rules, the 

Registrar returns it to the party concerned for 

correction. 

Pleadings are transmitted from one party to the 

other and to the judges by way of the Registrar. 

Once all the pleadings have been presented, the 
case is ready to be argued, which opens an 

intermediate stage, between the end of the 

written proceedings and the beginning of the 

oral proceedings. This stage is knownas the 
"initial deliberations." 

Initial deliberations 

Pursuant to the Rules of the Tribunal, after the 

closure of the written proceedings and prior to 
the opening of the oral proceedings, the 

Tribunal meets in private to enable judges to 

exchange views concerning the written 

pleadings and the conduct of the case
57

. 

                                                             
54

 Article 65, paragraph I, of the Rules; paragraph 9, 

of the Guidelines. 
55 Articles 60 and 61 of the Rules.  
56 See the above-mentioned Case concerning the 

Rights of Nationals of the United States of 

America in Morocco and the Monetary Gold Case. 
57 Article 66 of the Rules.  
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This will help the judges to take full cognizance 

of the substance of a case before the hearings 
start. It appeared usefull to encourage judges to 

acquaint themselves with the substance of a case 

before the beginning of the oral proceedings and 
to exchange views about it. 

At this juncture, the Tribunal considers the 

possibility of: 

 Giving any indications or putting any 

questions to the parties;  

 Calling upon the parties to produce any 

evidence or to give any explanations; and 
finally, considering the nature, scope and 

terms of the questions and issues which will 

have to be decided by the Tribunal
58

.  

Oral Phase of the Proceedings 

The oral proceedings consist of the hearing by 

the Tribunal of agents, counsel, advocates, 
witnesses and experts

59
. 

The oral phase comprises its opening, conduct 

and conclusion. 

Opening of the oral proceedings 

The date for the opening of the oral proceedings, 
fixed by the Tribunal, falls within a period of six 

months from the closure of the written 

proceedings unless the Tribunal considers that 
there are grounds for de­ ciding otherwise. The 

Tribunal may also decide, if necessary, that the 

opening or continuance of the oral proceedings 

be postponed
60

. 

When fixing the date for the opening of the oral 

proceedings, the Tribunal considers the need to 

hold hearings without undue delay; the priority 
prescribed for provisional measures and prompt 

release; special circumstances; and the views of 

the respective parties. 

Conduct of the oral proceedings 

The general rules applicable are that debates are 
carried out under the guidance of the President 

of the Tribunal or, if he is absent, by the Vice--

.President or, if the latter is unavailable, by the 
most senior judge. The President may put any 

pertinent question to the witnesses, experts, 

counsel and advocates, as may any of the 
judges, having first made such intention known 

to the President. The hearings are public, unless 

the Tribunal decides otherwise or both parties 

                                                             
58 Article 68 of the Rules. 
59 See Article 3 of the Resolution on the Internal 

Judicial Practice of the Tribunal. 
60 Article 69, paragraph 1, of the Rules 

request that the public be not admitted to the 

hearings. Minutes of the hearing are produced 
by the Registry and signed by the President and 

by the Registrar. Measures are taken for 

evidence to be produced which are governed by 
the obligation for parties to collaborate in 

establishing evidence by proving their 

allegations as concerns the facts and by the 

Tribunal's principle of liberty in its assessment 
of evidence submitted to it by parties

61
. It is for 

                                                             
61 Written evidence is provided by documents likely 

to establish an alleged fact: treaties, 

correspondence, laws, rules, orders, decrees, 

judicial or administrative acts, etc. In the Case of 

Armed Activites on the Territory of the Congo 

(Democratic Republic of the Congo v. Uganda), 
Judgment, 19 December 2005, the Court stated 

(page 34, paragraph 57) that: "In accordance with 

its practice, the Court will first make its own 

determination of the facts and then apply the 

relevant rules of international law to the facts 

which it has found to have existed.' ln paragraph 

58, it continues:"These findings of fact necessarily 

entail an assessment of the evidence. The Court 

has in this case been presented with a vast amount 

of materials proffered bythe Parties in support of 

their versions of the facts. The Court has not only 

the task of deciding which of those materials must 
be considered relevant, but also the duty to 

determine which of them have probative value 

with regard to the alleged facts. The greater part of 

these evidentiary materials appear in the annexes 

of the Parties to their written pleadings. The Parties 

were also authorized by the Court to produce new 

documents at a later stage. In the event, these 

contained importan t items. There has also been 

reference, in both the written and the oral 

pleadings, to material not annexed to the written 

pleadings but which the Court has treated as ―part 
of a publication readily available' under Article 56 

paragraph 4, of its Rules of Court. Those, too, have 

been examined by the Court for purposes of its 

determinatior of the relevant facts"; and tire Court 

concluded its considerations of the methods 

employed, in paragraph 59: "As it has done in the 

past, the Court will examine the facts relevant to 

each o the component elements of the claims 

advanced by the Parties. In so doing, it will 

identify the documents relied on and make its own 

clear assessment of their weight, reliability and 

value In accordance with its prior practice, the 
Court will explain what items it should eliminate 

fron further consideration (see Military and 

Paramilitary Activities in and against Nicaragua 

(Nicaragua v. United States of America), Merits, 

Judgment, LC.J. Reports 1986, p. 50, pars 85; see 

equally the practice followed in the case 

concerning United States Diplomatic vs Consular 

Staff in Tehran, Judgment , I.CJ. Reports 1980, p. 

3)." 
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that reason that, prior to the opening of the oral 

proceedings, each party should communicate to 
the Registry information regarding any evidence 

which it intends to produce or which it intends 

to request the Tribunal to obtain. This 
communication concerns witnesses and experts 

who are to be heard
62

. 

The Tribunal may at any time call upon the 

parties to produce such evidence or to give such 
explanations as the Tribunal may consider 

necessary for the elucidation of any aspect of 

the matters in issue, or may itself seek other 
information for this purpose. The Tribunal may, 

if necessary, arrange for the attendance of a 

witness or expert to give evidence in the 
proceedings

63
. Before giving any evidence, such 

witness or expert should make the appropriate 

solemn declaration as provided in Article 79 of 

the Rules. 

Under the authority of the President of the 

Tribunal, the witnesses and experts are 

questioned by the agents, counsel and advocates 
of the parties, starting with the party which has 

requested to hear them. Questions may also be 

put to them by the President of the Tribunal and 

the judges. Before giving evidence, the 
witnesses and experts should remain outside the 

courtroom
64

.Ifthe Tribunal considers it 

                                                             
62 Article 72 of the Rules. Prior to the opening of the 

oral proceedings, each party should submit to the 

Tribunal a brief note on the points which in its 

opinion constitute the issues that divide the parties 

; a brief outline of the arguments that it wishes to 

make in its oral statemen and a list of relevant texts 

proposed to be relied upon in its oral statement 

(see: Guideline Concerning the Preparation and 

Presentation of Cases before the Tribunal , 

paragraph 14). 
63 Article 72 of the Rules 
64With the exception of scientific and technical experts 

selected by the Tribunal pursuant in Article 289 of 

the United Nations Convention on the Law of the 

Sea. It is the practice of tlhe Tribunal for 

testimonial evidence to be presented orally when 

the witness appears in person the latter is 

questioned by agents of the party who presented 

the witness, followed by cross-examination or 

counter-questioning by the other party‘s agents. 

Generally, further questioning follows by the 

former, with replies to any questions put by the 

President and t judges. Questioning may be carried 

out in a language other than the official languages 
of the Tribunal ([Wolof in the "Saiga" Case]; see 

M/V "Saiga"(No. 2) (St Vincent and the 

Grenadines V. Guinea), ITLLOS judgment, Report 

1999, p.10 para. 22 ff.; The ―Southern Bluefin 

Tuna‖ case (New Zealand v. Japan and Australia v. 

necessary to arrange for an inquiry or an expert 

opinion•, it should, after hearing the parties, 
issue an order to that effect, defining the subject 

of the inquiry or expert opinion, stating the 

number and mode of appointment of the persons 
to hold the inquiry or of the experts and laying 

down the procedure to be followed.  

Where appropriate, the Tribunal requires 

personsappointed to carry out an inquiry or to 
give an expert opinion to make a solemn 

declaration. Every report or record of an inquiry 

and every expert opinion is to be communicated 
to the parties, who are given the opportunity to 

comment thereon
65

 .Witnesses and experts who 

appear at the instance of the Tribunal and 
persons appointed by the Tribunal to carry out 

an inquiry or to give an expert opinion are paid 

out of the latter 's funds
66

. 

Unless the Tribunal decides otherwise, all 
pleadings, declarations or depositions made 

during the hearings in one of the official 

languages of the Tribunal should be interpreted 
into the other official language. If they are made 

in another language, they are interpreted into 

both official languages of the Tribunal. 

Whenever a language other than an official 
language is used, the necessary arrangements for 

interpretation into one of the official languages 

should be made by the party concerned. The 
Registrar makes arrangements for the 

verification of the interpretation provided by a 

party at the expense of that party. In the case of 
witnesses or experts who appear at the instance 

of the Tribunal, arrangements for interpre­ tation 

are made by the Registry.  

A party on behalf of which speeches or 
statements are to be made or evidence is to be 

given in a language which is not one of the 

official languages of the Tribunal so notifies, the 
Registrar in sufficient time for the necessary 

                                                                                           
Japan), order of 3 August 1999, ITLOS Reports 

1999, p. 268 paras 24 ff.; The ―Camouco‖ Case 

(Panama v. France) judgment of 7 february 2000, 

paras 18 ff.; the ―Monte Confrco‖ Case 

(Seychelles v. France), prompt release case, 
judgment of 20 April 2001, para. 25 ff.; Land 

Reclamation case (Malaysia v. Singapour) 

provisional measures, order of 8 Octobre 2003, 

para. 20 and 21; the ―Juno Trader‖ case (Saint 

Vincent and the Grenadines v. Bissau Guinea, 

prompt release case, judgment of 18 december 

2004, para. 26. 
 

65 Article 82 of the Rules. 
66 Article 83 of the Rules. 
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arrangements to be made, including 

verification
67

.  

Conclusion of the oral proceedings 

Pursuant to Article 88 of the Rules, under the 

authority of the Tribunal, when  the agents, 

counsel and advocates have completed  their 
presentation of the case, the President of the 

Tribunal declares the oral proceedings closed. 

The agents remain at the disposal of the 

Tribunal. When one of the parties does not 
appear before the Tribunal or fails to defend its 

case, the other party may request the Tribunal to 

continue the proceedings and make its decision. 
Absence of a party or failure of a party to 

defend its case does not constitute a bar to the 

proceedings. Before making its decision, the 

Tribunal must satisfy itself not only that it has 
jurisdiction over the dispute but also that the 

claim is well founded in fact and law
68

 . As soon 

as the oral proceedings have been declared 
closed, the "deliberations" stage opens. This 

stage ends with the pronouncement of the 

Tribunal's judgment. 

The Deliberations 

Deliberations following the Oral Proceedings 

The judges have four working days after the 
closure of the oral pro­ ceedings in order to 

study the arguments presented to the Tribunal in 

that case. During that time, judges may also 
summarize their tentative opinions in writing in 

the form of speaking notes. Ifthe President 

consi­ ders it appropriate in the light of the oral 
proceedings, a revised list of issues for 

examination is circulated. During its initial 

deliberations after the closure of the oral 

proceedings, the Tribunal reaches conclusions 
as to the issues which need to be decided and 

then hears the tentative opinions of the judges 

on those issues, as well as on the correct 
disposal of the case. Judges are called upon in 

the order in which they signal their wish to 

speak. The President may seek to establish a 
majority opinion as it appears then to exist. The 

Tribunal may also decide that every judge 

should prepare a brief written note for 

                                                             
67 Article 85 of the Rules. 
68

 Article 28 of the Statute. It will be recalled that 

Albania declined to present submissions in the 
final stage of the Corfu Channel Case, giving as its 

reason that it contested the competence ol the 

Court to determine damages. The Court awarded 

damags to the United Kingdom ; see the judgment 

of 15 december 1949, ICJ Reports, p.244 

circulation to the other judges before a specified 

date. The Tribunal resumes its deliberations as 
soon as possible based on the written notes

69
. 

Drafting Committee 

As soon as possible during the deliberations, the 

Tribunal sets up a Drafting Committee, 
composed of fivejudges belonging to the 

majority as it appears then to exist. The 

members of the Committee must be se­ lected 

from among the judges who, from their 
statements, clearly support the opinion of the 

majority as it appears then to exist. The 

President is a member ex officio of the Drafting 
Committee, unless he does not share the opinion 

of the majority as it appears then to exist, in 

which case the Vice-President acts instead. If 

the Vice-President is ineligible for the same 
reason, all the members of the Committee are 

selected by the Tribunal. The judge who is 

senior in precedence among the members of the 
Committee then acts as its chairman

70
. 

The Drafting Committee meets immediately 

after its establishment in order to prepare a first 
draft of the judgment, for completion normally 

within three weeks. To that end, any member of 

the Committee may send written proposals for 

its consideration and inclusion in the draft. 

The Drafting Committee should prepare a draft 

judgment which not only states the opinion of 

the majority but which may also attract wider 
support within the Tribunal. The first draft of 

thejudgment is distributed to all the judges in 

the case. Any judge who wishes to offer 
amendments or comments submits them in 

writing to the Committee within three weeks 

from the date of circulation. 

After the members of the Committee have 
received the comments, they will normally meet 

in order to revise the draft. When the members 

of the Committee have completed the second 
draft of the judgment, the Registrar circulates 

copies to all judges. Ifthe President of the 

Tribunal is not a member of the Committee, its 

chairman keeps the President informed of the 
work on the draft judgment , as well as its 

terms
71

 . 

                                                             
69 Article 5 of the Resolution on the Internal Judicial 

Practice of the Tribunal 
70 Article 6 of the Resolution on the Internal Judicial 

Practice of the Tribunal 
71 Article 7 of the Resolution on the Internal Judicial 

Practice of the Tribunal 
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Deliberations on the Draft Judgment 

These deliberations take place as soon as 

possible after circulation of the draft judgment 
and in principle not later than three months after 

the closure of the oral proceedings . The 

chairman of the Drafting Com­ mittee 
introduces the draft, which is examined by the 

Tribunal at its first reading; a judge wishing to 

modify the draft proposes amendments in 

writing. At this stage, a judge who wishes to 
deliver a separate or dis­ senting opinion so 

informs the otherjudges and puts forward at 

least an outline of the opinion, making the text 
available before the second rea­ ding. Such a 

judge continues to participate in the examination 

of the draft judgment and cognisance is taken by 

the Tribunal of such opinions. The Drafting 
Committee circulates a revised draft judgment 

for consideration at a second reading, at which 

time the President asks if the judges wish to 
propose new amendments. 

Separate or dissenting opinions, which may be 

individual or collective, should be submitted 
within a time-limit fixed by the Tribunal. They 

should take account of any changes made to the 

draft judgment and should concentrate on the 

remaining points of difference with the 
judgment

72
.  

Voting 

After the Tribunal has completed its second 

reading of the draft judgment, the President 
takes the vote in order to adopt the draft

73
. A 

separate vote is normally taken on each 

operative provision inthe judgment. Any judge 

may request a separate vote on issues which are 
separable. Each judge votes by means solely of 

an affirmative or a negative vote, cast in person 

and in inverse order of seniority, provided that 
in exceptional circumstances accepted by the 

Tribunal an absent judge may  vote by 

appropriate means of communication . 

A judge who has been absent, owing to illness 

or for some other reason duly explained to the 

President, from any part of the hearing or the 

deliberations may vote, provided the Tribunal 
accepts that the judge has taken sufficient part in 

the hearing and the deliberations to be able to 

reach a judicial determination of all issues of 

                                                             
72 Article 8 of the Resolution on the Internal Judicial 

Practice of the Tribunal. 
73 Pursuant to Article 29 of the Statute, relating to the 

majority required for a decision. 

fact and law material to the decision to be given 

in the case
74

. 

It should be noted that the Tribunal may, in a 

given case, decide to vary the procedures and 

arrangements set out above for reasons of 
urgency or if circumstances so justify, pursuant 

to article 11 of the Resolution on the Internal 

Judicial Practice of the Tribunal. 

The Judgment 

When the Tribunal has completed its 
deliberations and adopted its judgment, the 

parties are notified of the date on which it will 

be read. The judgment is read at a public sitting 
of the Tribunal and becomes binding on the 

parties on the day of the reading
75

. 

The decision of the Tribunal is final and is to be 

complied with by all the parties in the dispute
76

. 
The decision has no binding force except 

between the parties in respect of that particular 

dispute
77

. In the event of a dispute as to the 
meaning or scope of the decision, the Tribunal 

should construe it upon the request of any 

party
78

. 

A party may request revision of a judgment only 

when the request is based upon the discovery of 

some fact of such a nature as to be a decisive 

factor, which fact was, when the judgment was 
given, unknown to the Tribunal and also the 

party requesting revision, provided that such 

ignorance was not due to negligence. Such 
request must be made at the latest within six 

months of the discovery of the new fact and 

before the lapse of ten years from the date of the 
judgment. 

The proceedings for revision are opened by a 

decision of the Tribunal in the form of a 

judgment expressly recording the existence of 
the new fact, recognising that it has such a 

character as to lay the case open to revision, and 

declaring the application admissible on this 
ground

79
. 

                                                             
74 Article 9 of the Resolution on the Internal Judicial 

Practice of the Tribunal. 
75 Article 124 of the Rules 
76 Aricle 33, paragraph 1 of the Statute 
77 Ibid, paragraph 2 
78

 Ibid, paragraph 3 
79 Six types of incidental proceedings may be 

mentioned within the context of contentious cases 

on the merits.Theyare: provisional measures; 

preliminary proceedings; preliminary objections; 

counter-claims; requests to intervene; and requests 

for discontinuance. The relevant provisions 
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The procedure described above is the normal 

procedure which takes place before the 
Tribunal. It should be supplemented with a 

study of incidental proceedings which alter the 

conduct of cases. 

INCIDENTAL PROCEEDINGS 

As stated by the International Court of Justice: 

“Incidental proceedings by definition must 
be those, which are incidental to a case, 

which is already before the Court or 

Chamber. An incidental proceeding cannot 
be one, which transforms that case into a 

different case with different parties”
80

. 

These proceedings do not initiate a new 

proceeding but do affect its ordinary course. 
They can be a means found to have the 

proceedings declared inadmissible and to have 

its course suspended or terminated. 

Incidental proceedings could be considered 

either as incidents relating to the modification of 

                                                                                           
governing these instances are: Articles 290 and 

294 of the United Nations Convention on the Law 

of the Sea; Articles 25, 31 and 32 of the Statute of 

the Tribunal; and Articles 89 to l 06 of the Rules of 

the Tribunal. Finally, the special procedure 

concerning the prompt release of vessels and crews 

should be noted. This procedure is governed by 

Article 292 of the Convention and Articles  110 to 
114 of the Rule of the Tribunal. 

80 Caseconceming the land, island and maritime 

frontier dispute, (El Salvador v. Honduras), 

Judgment of 13 September 1990, Request for 

Intervention by Nicaragua, ICJ Reports 1990, p 

134, paragraph 98. Speaking of the intervention, 

the Court (97) explains that the purpose of an 

intervention based on Article 62 of the Statute is to 

protect an "interest of a legal nature, of a State 

likely to be affected by a decision, in a pending 

case between other States, namely the parties to 
this case. Its purpose is not to put the intervening 

State in a position to graft a new case on the 

preceding, to become a new party and have the 

Court pronounces on its pretensions. An affair with 

a new party and new applications to be decided 

would be a new affair. The difference between the 

intervention, under section 62, and the constitution 

of a new party to a case is not only a difference of 

degree; it's a difference of nature. As the Court 

pointed out in 1984; "Nothing in Article 62 

indicates that this text was as another mean to 

bring an additional dispute before the Court - a 
matter falling under Article 40 of the Statute - or as 

a mean to assert the rights of a State not party to 

the case (Continental Shelf (Libyan Arab 

Jamahiriya v. Malt) Request to intervene, ICJ 

Reports 1984, page 23, paragraph 37) 

elements of the legal links of the proceedings, or 

as incidents of proceedings. They lead to 
aninterlocutaryjudgment that will allow the 

Tribunal to render an order, which, although 

having an immediate effect, shall not be 
definitive.It could also result in a definitive 

judgment benefiting both parties, whether the 

Tribunal has no jurisdiction or whether it 

adjudicates on the merits. 

We will examine the provisional measures (A), 

the preliminary proceedings (B), the preliminary 

objections (C), the  counter-claims (D), the 
intervention (E) and the discontinuance (F). 

Provisional Measures 

Provisional measures, which parties to a dispute 

may request the Tribunal are « prescribed » and 

not « indicated » and the parties shall comply 
with any provisional measures prescribed. Thus, 

the measures are meant to be binding. The 

binding nature of the measures is echoed in the 
Tribunal Rules. Article 95 provides: 

 ―Each party shall inform the Tribunal as soon 

as possible as to its compliance with any 

provisional measures the Tribunal has 
prescribed. In particular, each party shall 

submit an initial report upon the steps it has 

taken or proposes to take in order to ensure 

prompt compliance with the measures 
prescribed. 

 The Tribunal may request further 

information from the parties on any matter 

connected with the implementation of any 

provisional measures it has prescribed‖. 

The Court or Tribunal may prescribe any 
provisional measures in any of these two 

cases:“When a dispute has been duly submitted 

to a court or tribunal under Article 290 
pargraph 1 of the Convention; and pending the 

constitution of an arbitral tribunal under Article 

290, pargraph 5of the Convention”. 

Prior referral to the Tribunal 

If a dispute has been duly submitted to a court 
or tribunal which considers that prima facie it 

has jurisdiction under this Part or Part XI, 

section 5, the court or tribunal may prescribe 
any provisional measures which it considers 

appropriate under the circumstances to preserve 

the respective rights of the parties to the dispute 
or to prevent serious harm to the marine 

environment, pending the final decision
81

. 

                                                             
81 Article 290, paragraph 1 of the Convention 
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A party may submit a request for the 

prescription of provisional measures any time 
during the course of the proceedings in a dispute 

submitted to the Tribunal
82

. Therequest must be 

in writing and must specify the measures 
requested, the reasons therefor, and the possible 

consequences, if it is not granted, for the 

preservation of the respectiverights of the 

parties or for the prevention of serious harm to 
the marine environment

83
. 

The Tribunal may also prescribe provisional 

measures to prevent damage to fish stocks in 
accordance with article 31, paragraph 2, of the 

Agreement for the Implementation of the 

Provisions of the United Nations Convention on 
the Law of the Sea of 10 December 1982 

relating to the Conservation and Management of 

Straddling Fish Stocksand Highly Migratory 

Fish Stocks
84

. 

In the Saiga case, Saint Vincent and the 

Grenadines submitted a request for the 

prescription of provisional measures.  Following 
the exchange of letters of 20 february 1998, 

constituting an agreement between Guinea and 

Saint Vincent and the Grenadines to institute 

proceedings before the Tribunal concerning the 
Saiga vessel, the Tribunal had to give an order, 

which will consider the request for prescription 

of provisionarymesures as duly presented before 
the Tribunal, in accordance with article 290, 

paragraph 1 of the Convention
85

. It must be 

noted that after the introduction of an 
application by Saint Vincent and the Grenadines 

for a prompt release of the Saiga and its crew, in 

accordance with article 292 of the Convention, 

the Tribunal gave its judgment on 4 december 
1997. The pending procedure between the two 

states was related to the merits of the dispute, at 

that time
86

. 

                                                             
82 Article 89, paragraph 1 of the Rules 
83 Article 82, paragraph 3 of the Rules 
84 Agreement for the application of the provisions of 

the United Nations Convention on the Law of the 

Sea of 10 December 1982 on the Conservation and 

Management of Fish Stocks Movements Both 

Within and Within beyond exclusive economic 

zones (overlapping stocks) and highly migratory 

fish stocks, adopted on 4 August 1995; see the 

Tribunal's website: www.tidm.org  
85

 The «Saiga" case, St. Vincent and the Grenadines 

vs. Guinea). Request for the prescription of 
provisional measures, Order of 11 March 1998. 

86 This will be the subject of the judgment of 1 July 

1999, see Case of the "Saiga"  vessel (No. 2) ( 

Saint Vincent  and the Grenadines Vs Guinea) 

(merits) Judgment, ITLOS, 1999 Reports, p. 10 

Provisional measures may also be prescribed 

when a dispute on the merits is submitted 
pending the constitution of an arbitral tribunal. 

Pending the constitution of an arbitral tribunal 

Prescription of measures 

Pending the constitution of an arbitral tribunal to 

which a dispute is being submitted under this 

section, any court or tribunal agreed upon by the 
parties or, failing such agreement within two 

weeks from the date of the request for 

provisional measures, the International Tribunal 
for the Law of the Sea or, with respect to 

activities in the Area, the Seabed Disputes 

Chamber, may prescribe, modify or revoke 
provisional measures in accordance with this 

article if it considers that prima facie the 

tribunal which is to be constitutedwould have 

jurisdiction and that the urgency of the situation 
so requires.Once constituted, the tribunal to 

which the dispute has been submitted may 

modify, revoke or confirm those provisional 
measures, acting in conformity with paragraphs 

1 to 4
87

. 

Provisional measures may be prescribed, only at 
the request of a party to the dispute and after the 

parties have been given an opportunity to be 

heard
88

. 

A request may be submitted at any time after 
two weeks from the notification to the other 

party of a request for provisional measures if the 

parties have not agreed that such measures may 
be prescribed by another court or tribunal

89
. 

If the Tribunal is not in session or a sufficient 

number of members is not available to constitute 

a quorum, the provisional measures shall be 
prescribed by the chamber of summary 

procedure formed under article 15, paragraph 3, 

of the Statute. Notwithstanding article 15, 
paragraph 4, of the Statute, such provisional 

measures may be adopted at the request of any 

party to the dispute. They shall be subject to 
review and revision by the Tribunal.The 

Tribunal shall review or revise provisional 

measures at the written request of a party within 

15 days of the prescription of the measures. The 
Tribunal may also at any time 

decidepropriomotu to review or revise the 

measures
90

. This is an exception to the rule that 

                                                             
87 Article 290, paragraph 5 of the Convention 
88 Article 290, paragraph 3 of the Convention 
89 Article 89, paragraph 2 of the Rules 
90 Article 25, paragraph 2 of the Statute. Aricle 15, 

paragraph 5 of the statute provides:―A judgment 
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the judicial body can only adjudicate within the 

limits of the Parties‘s request. 

Provisionnal measures may be prescribed even 

if the Court or Tribunal is denied jurisdiction. 

This occured in the « Southern bluefin 
Tuna »

91
case. New Zealand  and Australia 

requested the Tribunal to prescribe provisional 

measures while Japan contested the jurisdiction 

of the judicial body. According to Japan: 

Australia and New Zealand must satisfy two 

conditions before atribunal constituted 

pursuant to Annex VII would have 
jurisdictionover this dispute such that this 

Tiibunal may entertain a request 

forprovisional measures pursuant to Article 
290(5) of UNCLOS pending constitution of 

such an Annex VII tribunal.  

First, the Annex VII tribunal must have 

prima facie jwisdiction. This means among 
other things that the dispute must concern 

the interpretation or application of UNCLOS 

and not some other international agreement. 
Second, Australia and New Zealand must 

have attempted in good faith to reacha 

settlement in accordance with the provisions 

of UNCLOS Part X{ Section 1. Since 
Australia and New Zealand have satisfied 

neither condition, an Annex VII tribunal 

would not have prima facie jurisdiction and 
accordingly this Tlibunal is without authority 

to prescribe any provisional measures92. 

Considering that Australia and New Zealand 

have invoked as the basis of jurisdiction of the 
arbitral tribunal article 288, paragraph 1, of the 

Convention which reads as follows: ―A court or 

tribunal referred to in article 287 shall have 
jurisdiction over any dispute concerning the 

interpretation or application of this Convention, 

which is submitted, to it in accordance with this 

Part”
93

. 

In the view of the Tribunal, the provisions of the 

Convention on the Law of the Sea invoked by 

Australia and New Zealand appear to afford a 

                                                                                           
given by any of the chambers provided for in this 

article and in article 14 of this Annex shall be 

considered as rendered by the Tribunal‖. 
91 Article 91, paragraph 2 of the Rules 
92 The Southern Bluefin Tuna case (New Zealand vs 

Japan; Australia Vs Japan) provisionary measures, 

order of 27 August 1999, ITLOS, Reports 1999, 

p.280. 
93 Ibid. pp. 289-290 

basis on which the jurisdiction of the arbitral 

tribunal might be founded
94

; 

Considering that the conservation of the living 

resources of the sea is an element in the 

protection and preservation of the marine 
environment; Considering that there is no 

disagreement between the parties that the stock 

of southern bluefin tuna is severely depleted and 

is at its historically lowest levels and that this is 
a cause for serious biological concern

95
; based 

on these grounds, the Tribunal found the 

provisional measures appropriate, in this regard. 

Provisional measures have also been prescribed 

in the Land reclamation case
96

 by the Tribunal, 

even if its jurisdiction and the admissibility of 
the application have been disputed. 

In this case, ―Singapore believes that, on the 

merits, Malaysia‘s request for provisional 

measures should be dismissed, but I hope to 
show that ITLOS should not reach that question 

but should, instead, reject at the very threshold 

of the dispute Malaysia‘s request for provisional 
measures on the grounds of lack of jurisdiction 

and inadmissibility as well as because of 

exploitation and violation by Malaysia of 

fundamental prescribed procedures
97

.Singapore 
contends that Malaysia‘s Request (for the 

prescription of provisional measures) is 

inadmissible because it ―does not specify . . . the 
possible consequences . . . for the preservation 

of the respective rights of the parties or for the 

[prevention] of serious harm to the marine 
environment‘, as required by Article 89(3) of 

the ITLOS Rules‖; and further that the Request 

does not identify ―‗the urgency of the situation‘ 

as required by Article 89(4) of the ITLOS 
Rules‖

98
; 

The Tribunal concluded, considering that, given 

the possible implications of land reclamation on 
the marine environment, prudence and caution 

require that Malaysia and Singapore establish 

mechanisms for exchanging information and 
assessing the risks or effects of land reclamation 

                                                             
94 Ibid. p 293, paragraph 40; see also paragraphs 41-

44. 
95 Ibid. p 294, paragraph 52 
96 Ibid. p 295, paragraph 40; see also paragraphs 70-

71. 
97

 Land Reclamation case by Singapore In and 

Around the Strait of Johor (Malaysia vs 
Singapore), provisionary measures, and case N ° 

12, Order of 8 October 2003. 
98 Pleadings of PR REISMAN, hearings of 

26/09/2003 (am), ITLOS/pv 03/03 of 26 

September 2003, p.24. 



Proceedings before the International Tribunal for the Law of the Sea 

60                                                                                         Journal of Law and Judicial System V1 ● I3 ● 2018 

works and devising ways to deal with them in 

the areas concerned
99

. 

The application 

Pending the constitution of an arbitral tribunal, 

the submission of a request for the prescription 

of provisional measures must be made in two 
phases. First, an arbitral proceeding is initiated 

by a written notification addressed to the other 

party. The notification must be accompanied by 

a statement of claim and the grounds upon 
which it is based. Second, the request must be 

notified to the other party. It can be jointly 

presented with the notice of arbitration. 

The application may be submitted to the 

Tribunal after two weeks from the notification 

of the request
100

. 

The request shall be in writing and specify the 
measures requested, the reasons therefor and the 

possible consequences, if it is not granted, for 

the preservation of the respective rights of the 
parties or for the prevention of serious harm to 

the marine environment. It shall also indicate 

the legal grounds upon which the arbitral 
tribunal which is to be constituted would have 

jurisdiction and the urgency of the situation
101

. 

A certified copy of the notification or of any 

other document instituting the proceedings 
before the arbitral tribunal shall be annexed to 

the request
102

. 

Upon receiving the request the Registrar shall 
transmit a certified copy to the respondent all 

steps on behalf of the parties after proceedings 

have been instituted shall be taken by agents. 
Agents shall have an address for service at the 

seat of the Tribunal or in the capital of the 

country where the seat is located, to which all 

communications concerning the case are to be 
sent

103
. The respondent, upon receipt of the 

certified copy of the application, or as soon as 

possible thereafter, shall inform the Tribunal of 
the name of its agent

104
. The President is 

informed of proceeding questions before giving 

the appropriate orders. 

The Tribunal, or the President if the Tribunal is 
not sitting, shall fix the earliest possible date for 

a hearing. The Tribunal shall take into account 

                                                             
99

 See the abovementionned Order (note 96), 

paragraph 60 
100 Ibid. paragraph 99 
101 Article 89, paragraph 2 of the Rules 
102 Article 89, paragraphs 3and 4 of the Rules 
103 Article 63, paragraph 1 of the Rules 
104 Article 56, paragraph 1 of the Rules 

any observations that may be presented to it by a 

party before the closure of the hearing
105

. In 
general, the respondents present their 

conclusions to the Tribunal before the opening 

of hearing. 

The oral proceedings shall consist of the hearing 

by the Tribunal of agents, counsel, advocates, 

witnesses and experts
106

. The hearing shall be 

public, unless the Tribunal decides otherwise or 
unless the parties demand that the public be not 

admitted
107

. A request for the prescription of 

provisional measures has priority over all other 
proceedings before the Tribunal

108
. For these 

urgent proceedings, the hearings shall 

commence 2 or 3 weeks after submission of the 
request to the Tribunal. These will generally last 

2 or 3 days by case. Each party can have its 

experts and witnesses heard. 

They shall communicate to the Registrar a list of 
the surnames, first names, nationalities, 

descriptions and places of residenceof the 

witnesses and experts whom the party intends to 
call, with indications of the point or points to 

which their evidence will be directed. A 

certified copy of the communication shallalso be 

furnished for transmission to the other party
109

. 

The order and its effects 

In the Tribunal‘s practice developed so far, there 

is approximately one month between the 

submission of the request for provisional 
measures and the rendering of the order. The 

order shall be read in a public hearing of the 

Tribunal. The court or tribunal shall forthwith 
give notice to the parties to the dispute, and to 

such other States Parties if it considers it 

appropriate
110

. 

When a request for provisional measures has 
been made, the Tribunal may prescribe 

measures different in whole or in part from 

those requested and indicate the parties which 
are to take or to comply with each measure

111
. 

As indeed in the judgments, judges that do not 

vote with the majority of their colleagues may 

submit their dissident opinions or their 

                                                             
105 Article 90, paragraphs 2 and 3 of the Rules 
106 Article 44, paragraph 3 of the Rules 
107 Article 26, paragraph 2 of the Statute 
108

 Article 90, paragraph 1 of the Rules; without 

prejudice to Article 112, paragraph 1 of the Rules 
regarding the application for promt release of 

vessel and crew. 
109 Article 72 of the Rules 
110 Article 290, paragraph 4 of the Convention 
111 Article 89, paragraph 5 of the Rules 
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individual opinions. They may also make 

declarations. 

Each party to the dispute shall comply promptly 

with any provisional measures prescribed under 

article 290 of the Convention
112

. The 
compulsory nature conferred to the orders by the 

convention makes its application without delay 

compulsory for parties to the dispute. Article 

290 of the Convention provides that the 
Tribunal ― may prescribe … provisional 

measures … ‖. 

The form of the prescription of provisional 
measures had cast doubts on the binding nature 

of these mesures, due to the practice of the ICJ, 

which ―indicates‖ these measures under article 
41 of its Statute

113
, which has been the subject 

of controversy. 

It must be recalled that the decisions relating to 

the provisional measures are interlocutory 
judgments that allows the Tribunal to give an 

order, although having immediate effect that is 

not definitive. The binding nature stems, not 
only from the form but also its content. 

Moreover, the preparatory works to the 

convention clearly settle the question. The State-

Parties, by choosing the expression ― 
prescription of provisional measures‖ intended 

to confer these legal decisions a binding 

character. 

The Tribunal recalled in the Southern Bluefin 

Tuna case ― the binding character of the 

prescribed measures and the provision set in 
article 290, pargraph 6 of the convention that 

one has to comply with these measures without 

delay
114

‖. That is why, each party must inform 

the Tribunal, as soon as possible, of the 
measures taken to implement the provional 

measures prescribed by the Tribunal. 

In particular, each party shall submit an initial 
report on the provisions taken or that it proposes 

to take to immediately comply with the 

prescribed measures
115

.  Furthermore, the 
Tribunal can ask for further information 

concerning questions relating to the 

implementation of the prescribed measures
116

. 

                                                             
112 Article 290, paragraph 4 of the Convention 
113

 In its judgment on the merits of 27 june 2001 in the 

―La Grand‖ case, the ICJ did not hesitate to assert 
the binding nature of its orders 

114 The Southern Bluefin Tuna case, op. cit. note 91, 

p.297, paragraph 87. 
115 Article 95, paragraph 1 of the Rules 
116 Article 95, paragraph 2 of the Rules 

Preliminary Proceedings 

This incidental proceedings is aimed at 

implementing Article 294 of the LOSC. This 
provision is linked to the compromise 

concerning the limitations to compulsory 

jurisdiction set out in Article 297 of the 
Convention.  

A Court or Tribunal provided for in article 287 

to which anapplication is made in respect of a 

dispute referred to in article 297 shall determine 
at the request of a party, or may determine 

whether the claim constitutes an abuse of legal 

process or whether prima facie it is well 
founded. If the court or tribunal determines that 

the claim constitutes an abuse of legal process 

or is prima facie unfounded, it shall take no 

further action in the case. 

Upon receipt of the application, the court or 

tribunal shall immediately notify the other party 

or parties of the application, and shall fix a 
reasonable time-limit within which they may 

request it to make a determination. 

The Tribunal may also decide, within two 
months from the date of an application, to 

exercise propriomotu its power under article 

294, paragraph 1, of the Convention
117

. 

The request by the respondent for a 
determination under article 294 of the 

Convention shall be in writing and shall indicate 

the grounds for a determination by the Tribunal 
that the application is made in respect of a 

dispute referred to in article 297 of the 

Convention; and the claim constitutes an abuse 
of legal process or is prima facie unfounded

118
. 

Upon receipt of such a request or propriomotu, 

the Tribunal, or the President if the Tribunal is 

not sitting, shall fix a time-limit not exceeding 
60 days within which the parties may present 

their written observations and submissions. The 

proceedings on the merits shall be suspended
119

. 
Unless the Tribunal decides otherwise, the 

further proceedings shall be oral
120

. 

The written observations and submissions and 

the statements and evidence presented at the 
hearings shall be confined to those matters 

which are relevant to the determination of 

whether the claim constitutes an abuse of legal 
process or is prima facie unfounded, and of 

                                                             
117 Article 96, paragraph 3 of the Rules 
118 Article 96, paragraph 4 of the Rules 
119 Article 96, paragraph 5 of the Rules 
120 Article 96, paragraph 6 of the Rules 
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whether the application is made in respect of a 

dispute referred to in article 297 of the 
Convention. The Tribunal may, however, 

request the parties to argue all questions of law 

and fact, and to adduce all evidence, bearing on 
the issue

121
. The Tribunal shall make its 

determination in the form of a judgment
122

. 

We shall stress the rare cases of preliminary 

procedures. However, the question had been 
raised in the ―Camuco‖ case between Panama 

and France
123

 concerning the admissibility of the 

request. 

France representative, M. Dobelle stated that: 

I should now like to look into questions 

concerning the admissibility of the 
application. First, the admissibility of the 

application, at least in part, might first be 

invoked on the grounds that it is similar to 

an abuse of legal process. I stress abuse of 
legal process and not an abuse of right as 

was alleged this morning. France is, of 

course, not aware that the preliminary 
proceedings laid down in article 294 of the 

Convention are not applicable in principle. 

Moreover, they would be difficult to apply in 

practice in the context of their case relating 
to a question ofprompt release as covered by 

article 292. 

However, the notion of the abuse of process 
to which the procedures laid down in article 

294 are intended to serve as a response is 

not entirely alien to the present case. 

In alleging that France has violated the 

provisions of article 58 of the Convention, 

the Panamanian application purely and 

simply alleged that the coastal state has 
acted in contravention of the provisions of 

the Convention with respect to the freedoms 

and rights of navigation as laid down in 

article 297124.  

However, even though it has been shown that 

this allegation does not fall within the 

jurisdiction of the Tribunal in the 
proceedings forming the object of the present 

case, the fact neverthelessremains that 

Panama appears to be submitting an 

application in respect of a dispute referred to 

                                                             
121 Article 96, paragraph 7 of the Rules 
122 Article 96, paragraph 8 of the Rules 
123 The ―Camouco‖ case (Panama vs France), prompt 

release, ITLOS memorials, transcripts and 

documents, 2000, Vol 5, pp. 228-229 
124 Ibid, Hearings of the27 january 2000, (pm) 

in article 297 according to the terms of 

article 294. This would entitle France to 
regard the application making such a request 

as an abuse of process. I shall limit myself to 

raising this question as it is up to the 
Tribunal to judge. 

The Tribunal did not follow this argument, in 

this regard. 

 

 

The Preliminary Objections 

The Tribunal was inspired by the need for 

expeditious proceedings when it adopted the 
provisions concerning preliminary objections. 

To that end, the time-limits is shortened to 90 

days. 

Preliminary objections is a ―mean invoked 
during the first phase of the proceedings, so that 

the Tribunal may rule on a preliminary question 

before going into the merits of the case‖
125

. 

The rules of the Tribunal characterise the 

preliminary objections by the effect of its 

invocation during the course of proceedings. 
When a meanshas the effect to terminate 

proceedings on the merits, it is a preliminary 

objection of inadmissibility. When, in contrary, 

it has the effect to suspend the proceedings on 
the merits until some conditions are met, it is an 

admissibility objection of the request, as for 

instance, in the case of exhaustion of domestic 
remedies. 

In each case, the Tribunal has to rule because ― 

in any objection to the jurisdiction of the 
Tribunal, the Tribunal has to decide

126
‖. 

The procedure to follow is define in article 97 of 

the Rules of the Tribunal.Any objection to the 

jurisdiction of the Tribunal or to the 
admissibility of the application, or other 

objection the decision upon which is requested 

before any further proceedings on the merits, 
shall be made in writing within 90 days from the 

institution of proceedings
127

. 

The preliminary objection shall set out the facts 

and the law on which the objection is based, as 
well as the submissions

128
. 

                                                             
125 J. BASDEVANT, Dictionnaire de la Terminologie 

du Droit International 
126 Article 288, paragraph 4 of the Convention. See 

also Aricle 58 of the Rules 
127 Article 97, paragraph 1 of the Rules  
128 Article 97, paragraph 2 of the Rules 
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Upon receipt by the Registry of a preliminary 

objection, the proceedings on the merits shall be 
suspended and the Tribunal, or the President if 

the Tribunal is not sitting, shall fix a time-limit 

not exceeding 60 days within which the other 
party may present its written observations and 

submissions. It shall fix a further time-limit not 

exceeding 60 days from the receipt of such 

observations and submissions within which the 
objecting party may present its written 

observations and submissions in reply. Copies 

of documents in support shall be annexed to 
such statements and evidence, which it is 

proposed to produce, shall be 

mentioned
129

.Unless the Tribunal decides 
otherwise, the further proceedings shall be 

oral
130

. 

The written observations and submissions 

referred to in paragraph 3, and the statements 
and evidence presented at the hearings 

contemplated by paragraph 4, shall be confined 

to those matters which are relevant to the 
objection. Whenever necessary, however, the 

Tribunal may request the parties to argue all 

questions of law and fact and to adduce all 

evidence bearing on the issue
131

.After that, starts 
the deliberation phase. 

The Tribunal shall give its decision in the form 

of a judgment, by which it shall uphold the 
objection or reject it or declare that the objection 

does not possess, in the circumstances of the 

case, an exclusively preliminary character. If the 
Tribunal rejects the objection or declares that it 

does not possess an exclusively preliminary 

character, it shall fix time-limits for the further 

proceedings
132

. 

Finally, The Tribunal shall give effect to any 

agreement between the parties that an objection 

submitted under paragraph 1 be heard and 
determined within the framework of the 

merits
133

. 

The Joinder of preliminary objection to the 
merits has been applied by the Tribunal in the 

―Saiga‖ case (N°2) on the basis of the 20 

february 1998 Agreement between Guinée and 

saint Vincent. Article 2 provides: 

“The written and oral proceedings before the 

International Tribunal for the Law of the Sea 

shall comprise a single phase dealing with 

                                                             
129 Article 97, paragraph 3 of the Rules 
130 Article 97, paragraph 4 of the Rules 
131 Article 97, paragraph 5 of the Rules 
132 Article 97, paragraph 6 of the Rules 
133 Article 97, paragraph 7 of the Rules 

all aspects of the merits (including damages 

and costs) and the objection as to 
jurisdiction raised in the Government of 

Guinea’s, Statement of Response dated 30 

January 1998”
134

. 

Preliminary objections are often raised by the 

respondent when proceedings are instituted by 

mean of an application. This was indeed the 

case before this tribunal, particularly in matters 
it execices a compulsory jurisdiction. 

Counter-Claims 

A counter claim is an―incidental claim through 

which a party to the proceedings seek to obtain, 
on top of the dismissal of the request initiated 

against it, the satisfaction by the adverse party 

of a claim having connection with the subject 

matter of the request of that party
135

. 

Under article 98 of ITLOS Rules, three 

conditions have to be met, for a counter-claim to 

be admissible. 

First, a party may present a counter-claim 

provided that it is directly connected with the 

subject-matter of the claim of the other party  

Then, the counter claim shall come within the 

jurisdiction of the Tribunal.And finally, it shall 

be made in the counter-memorial of the party 

presenting it and shall appear as part of the 
submissions of that party

136
.  

This latter condition shows that the proceedings 

must be introduced by a mean of an application, 
putting the parties in a defendant/respondent 

relationship. 

It remains very difficult to formulate a counter-
claim during the course of a procedure initiated 

by a special agreement, where there is neither 

defender, nor respondent and where the 

presentation of pleadings can be 
simultaneous

137
. 

In the event of doubt as to the connection 

between the question presented by way of 
counter-claim and the subject-matter of the 

claim of the other party the Tribunal shall, after 

hearing the parties, decide whether or not the 

question thus presented shall be joined to the 
original proceedings

138
. 

                                                             
134 The ―Saiga‖ case, op. cit (Note 85), page 15 
135 Dictionnaire de Droit International Public, (J. 

SALMON)  p.316 
136 Article 98, paragraph 1 and 2 of the Rules  
137 Article 61, paragraph 3 of the Rules  
138 Article 98, paragraph 3 of the Rules  
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Given that a counter-claim is an incidental 

claim, the Tribunal may adjudicate in the same 
terms as the original one. Thus, the fate of the 

two types of claim appears to be connected. 

In the Southern Bluefin Tuna case, japan 
presented a counter claim

139
 but the Tribunal did 

not decide on this plea. 

Intervention 

A modification of the constituent of the legal 

links of the procedure characterised by the 
respective claims of the Parties, determining the 

subject-matter of the dispute, established by the 

legal act initiatingthe procedings and the 
conclusions, may occur. 

The intrusion of a third party in the course of a 

proceeding is called an intervention
140

. 

Two types of intervention are envisaged in the 
ITLOS Statute. The so-called optional 

inytervention triggered by a request upon which 

it shall be for the Tribunal to decide and the 
intervention ―as of right‖ to which a State is 

entitled when the construction of a Convention 

to which it is a party, is in question. If a request 
to intervene is granted, the decision of the 

Tribunal in respect of the dispute shall be 

binding upon the intervening State-Party. 

There must be a distinction between the request 
to intervene

141
 and the right to intervene 

regarding interpretation or application issues
142

. 

In the first case, should a State Party consider 
that it has an interest of a legal nature, which 

may be affected by the decision in any dispute; 

it may submit a request to the Tribunal to be 
permitted to intervene. It shall be for the 

Tribunal to decide upon this request. If a request 

to intervene is granted, the decision of the 

Tribunal in respect of the dispute shall be 
binding upon the intervening State Party in so 

far as it relates to matters in respect of which 

that State Party intervened. 

The intervening party must show evidence it has 

interest to intervene. 

In the second case, whenever the interpretation 

or application of this Convention is in question, 

                                                             
139

 The ―Southern Bluefin Tuna‖ case, op. cit. (note 

86) 
140 Article 31 of the Statute 
141 Article 32 of the Statute 
142 The article 20 of the Statute is related to ―access‖ 

to the tribunal, whereas Article 21 deals with its 

jurisdiction 

the Registrar shall notify all States Parties 

forthwith. 

Whenever pursuant to article 31 or 32 of LOSC 

Annex VI
143

 the interpretation or application of 

an international agreement is in question, the 
Registrar shall notify all the parties to the 

agreement.  

Every party has the right to intervene in the 

proceedings; if it uses this right, the 
interpretation given by the judgment will be 

equally binding upon it. 

The request to intervene and the right to 
intervene procedures are defined in the Rules of 

Tribunal. 

An application for permission to intervene under 
the terms of article 31 of the Statute shall be 

filed not later than 30 days after the counter-

memorial becomes available under article 67, 

paragraph 1, of these Rules. In exceptional 
circumstances, an application submitted at a 

later stage may however be admitted. 

The application shall be signed, and state the 
name and address of an agent. It shall specify 

the case to which it relates and shall set out: (a) 

the interest of a legal nature which the State 

Party applying to intervene considers may be 
affected by the decision in that case; (b) the 

precise object of the intervention. 

Permission to intervene under the terms of 
article 31 of the Statute may be granted 

irrespective of the choice made by the applicant 

under article 287 of the Convention. The 
application shall contain a list of the documents 

in support, copies of which documents shall be 

annexed
144

. 

A State Party or an entity other than a State 
Party referred to in article 32, of the Statute 

which desires to avail itself of the right of 

intervention shall file a declaration to that effect. 
The declaration shall be filed not later than 30 

days after the counter-memorial becomes 

available under article 67, paragraph 1, of these 
Rules. In exceptional circumstances, a 

declaration submitted at a later stage may, 

however, be admitted. 

The declaration shall be signed by the agent and 
state his name and address. It shall specify the 

case to which it relates and shall: (a)identify the 

particular provisions of the Convention or of the 
international agreement the interpretation or 

                                                             
143 Article 99 of the Rules 
144 Article 100 of the Rules 
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application of which the declaring party 

considers to be in question; (b) set out the 
interpretation or application of those provisions 

for which it contends; (c) list the documents in 

support, copies of which documents shall be 
annexed

145
. 

Certified copies of the application for 

permission to intervene under article 31 of the 

Statute, or of the declaration of intervention 
under article 32 of the Statute, shall be 

communicated forthwith to the parties to the 

case, which shall be invited to furnish their 
written observations within a time-limit to be 

fixed by the Tribunal or by the President if the 

Tribunal is not sitting. 

The Registrar shall also transmit copies to States 

Parties; any other parties which have to be 

notified under article 32, paragraph 2, of the 

Statute; the Secretary-General of the United 
Nations; the Secretary-General of the Authority 

when the proceedings are before the Seabed 

Disputes Chamber
146

. 

The Tribunal shall decide whether an 

application for permission to intervene under 

article 31 of the Statute should be granted or 

whether an intervention under article 32 of the 
Statute is admissible as a matter of priority 

unless in view of the circumstances of the case 

the Tribunal determines otherwise. 

If, within the time-limit fixed under article 101, 

an objection is filed to an application for 

permission to intervene, or to the admissibility 
of a declaration of intervention, the Tribunal 

shall hear the State Party or entity other than a 

State Party seeking to intervene and the parties 

before deciding
147

. 

If an application for permission to intervene 

under article 31 of the Statute is granted, the 

intervening State Party shall be supplied with 
copies of the pleadings and documents annexed 

and shall be entitled to submit a written 

statement within a time-limit to be fixed by the 
Tribunal. A further time-limit shall be fixed 

within which the parties may, if they so desire, 

furnish their written observations on that 

statement prior to the oral proceedings. If the 
Tribunal is not sitting, these time-limits shall be 

fixed by the President. 

                                                             
145 Article 101 of the Rules 
146 Article 102 of the Rules 
147 Article 105, paragraph 2 of the Rules  

The time-limits shall, so far as possible, 

coincide with those already fixed for the 
pleadings in the case.  

The intervening State Party shall be entitled, in 

the course of the oral proceedings, to submit its 
observations with respect to the subject-matter 

of the intervention.  

The intervening State Party shall not be entitled 

to choose a judge ad hoc or to object to an 
agreement to discontinue the proceedings

148
. 

Regarding the right to intervene, the procedure 

set by article 104 of the Rules of the tribunal is 
the same. 

It is to be noted that the Tribunal has not yet 

examined an intervention case. 

Discontinuance 

If at any time before the final judgment on the 
merits has been delivered the parties, either 

jointly or separately, notify the Tribunal in 

writing that they have agreed to discontinue the 
proceedings, the Tribunal shall make an order 

recording the discontinuance and directing the 

Registrar to remove the case from the List of 
cases or docket. 

If the parties have agreed to discontinue the 

proceedings in consequence of having reached a 

settlement of the dispute and if they so desire, 
the Tribunal shall record this fact in the order 

for the removal of the case from the List, or 

indicate in, or annex to, the order the terms of 
the settlement. 

If the Tribunal is not sitting, any order under 

this article may be made by the President
149

. 

These provisions have been applied by the 

Tribunal in the ―Chaisiri Reefer 2‖ case between 

Panama and Yemen. The Tribunal said: 

―Whereas the Agent of Panama addressed 
to the Acting Registrar of the Tribunal a 

letter dated 12 July 2001 which reads as 

follows: 

I have the honour to inform you that  

 In accordance with article 105 para 2 of the 

Rules of the Tlibunal: 

 The parties have agreed to discontinue the 

proceedings 

                                                             
148 Article 105, paragraph 3 of the Rules 
149 Article 105, paragraph 3 of the Rules 
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 In consequence of having reached a 

settlement of the dispute concerning the 

arrest of "CHAISIRI REEFER 2" as follows: 

Places on record the discontinuance, by 
agreement of the Parties, of the proceedings 

initiated on 3 July 2001 on behalf of Panama 
against Yemen; and Orders that the case be 

removed from the List of cases
150

” 

If, in the course of proceedings instituted by 

means of an application, the applicant informs 
the Tribunal in writing that it is not going on 

with the proceedings, and if, at the date on 

which this communication is received by the 
Registry, the respondent has not yet taken any 

step in the proceedings, the Tribunal shall make 

an order officially recording the discontinuance 
of the proceedings and directing the removal of 

the case from the List of cases.A copy of this 

order shall be sent by the Registrar to the 

respondent. 

If, at the time when the notice of discontinuance 

is received, the respondent has already taken 

some step in the proceedings, the Tribunal shall 
fix a time-limit within which the respondent 

may state whether it opposes the discontinuance 

of the proceedings. If no objection is made to 

the discontinuance before the expiration of the 
time-limit, acquiescence will be presumed and 

the Tribunal shall make an order recording the 

discontinuance of the proceedings and directing 
the Registrar to remove the case from the List of 

cases. If objection is made, the proceedings shall 

continue
151

. If the Tribunal is not sitting, its 
powers under this article may be exercised by 

the President. 

PROMPT RELEASE OF VESSELS AND 

CREWS 

This is another urgent procedure – with the 

provisional measures – set out in Article 292 of 
the LOSC. Certain conditions must be satisfied 

for the Tribunal to have jurisdiction:  

The detaining State has not complied with 
provisions of the Convention for the prompt 

release upon the posting of a reasonable bond 

and once the bond or financial security have 
been posted, the authorities of the detaining 

State shall comply promptly with the decision of 

the Tribunal concerning the release of the vessel 

or its crew. 

                                                             
150 The ―Chaisiri Reefer 2‖ (Panama vs Yemen), 

Order of 13 July 2001, ITLOS, Recueil, 2001, p.82 
151 Article 106 of the Rules 

An application for the release of a vessel or its 

crew from detention may be made under the 
conditions set by the Convention.  

First, where the authorities of a State Party have 

detained a vessel flying the flag of another State 
Party. 

Then, it is alleged that the detaining State has 

not complied with the provisions of this 

Convention for the prompt release of the vessel 
or its crew upon the posting of a reasonable 

bond or other financial security, Finally, when 

the parties fail to reach an agreement within 10 
days from the time of detention of the vessel or 

crew, to bring the issue of detention or arrest 

before an international Tribunal
152

. 

In this special procedure, the Tribunal execises a 

residual jurisdiction. It: 

“Shall deal without delay with the 

application for release and shall deal only 
with the question of release, without 

prejudice to the merits of any case before the 

appropriate domestic forum against the 
vessel, its owner or its crew. The authorities 

of the detaining State remain competent to 

release the vessel or its crew at any time”
153

. 

In this particular procedure, the Tribunal 
exercices a compulsory jurisdiction. We will 

examine the conditions of filing a request, the 

procedure and the judgment. 

Conditions for the Filing of a Request 

Initiation of proceedings 

The procedure relating to the prompt release of 

the detention of a vessel or the liberation of its 

crew is introduced by a request addressed to the 

Registrar
154

. 

The application for release may be made only 

by or on behalf
155

 of the flag State of the vessel. 

In this case, State Party may at any time notify 
the State authorities of the flag State

156
 

                                                             
152 Article 292, paragraph 1 of the Convention 
153 Article 292, paragraph 3 of the Convention 
154 Article 24, paragraph 1 of the Statute, Article 292, 

paragraph 1 of the Convention, Article 110, 

paragraph 1 of the Rules. 
155 Article 292, paragraph 2 of the Convention, Article 

110, paragraph 1 of the Rules. 
156 Article 110, paragraph 2 of the Rules stipulates  

that‖ A State Party may at any time notify the 

Tribunal of:(a) the State authorities competent to 

authorize persons to make applications on itsbehalf 

under article 292 of the Convention;(b) the name 

and address of any person who is authorized to 



Proceedings before the International Tribunal for the Law of the Sea 

Journal of Law and Judicial System V1 ● I3 ● 2018                                                                                        67 

competent to authorize persons, as well as by 

documents stating that the person submitting the 
application is the person named in the 

authorization. The application shall contain a 

succinct statement of the facts and legal grounds 
upon which the application is based and 

supporting documents shall be annexed to the 

application
157

. 

Under article 111, paragraph 2 of the Rules, the 
statement of facts shall specify the time and 

place of detention of the vessel and the present 

location of the vessel and crew, if known. 

It shall also contain relevant information 

concerning the vessel and crew including, where 

appropriate, the name, flag and the port or place 
of registration of the vessel and its tonnage, 

cargo capacity and data relevant to the 

determination of its value, the name and address 

of the vessel owner and operator and particulars 
regarding its crew. 

It shall specify the amount, nature and terms of 

the bond or other financial security that may 
have been imposed by the detaining State and 

the extent to which such requirements have been 

complied with; 

And finally, the statement of facts shall contain 
any further information the applicant considers 

relevant to the determination of the amount of a 

reasonable bond or other financial security and 
to any other issue in the proceedings. 

A certified copy of the application shall 

forthwith be transmitted by the respondent and 
the President of the Tribunal shall consult the 

parties regarding procedure questions. 

Statement in Response 

A certified copy of the application shall 

forthwith be transmitted by the Registrar to the 
detaining State, which may submit a statement 

in response with supporting documents annexed, 

to be filed as soon as possible but not later than 
96 hours before the hearing

158
. The Tribunal 

may, at any time, require further information to 

be provided in a supplementary statement. The 

further proceedings relating to the application 
shall be oral. 

                                                                                           
make an application onits behalf;(c) the office 

designated to receive notice of an application for 

the release of avessel or its crew and the most 
expeditious means for delivery of documents to 

that office;(d) any clarification, modification or 

withdrawal of such notification‖. 
157 Article 111, paragraphs 1 and 3 of the Rules 
158 Article 111, paragraph 4 of the Rules 

Oral proceedings 

The prompt release procedure is an urgent 

procedure as the one relating to the prescription 
of provisional measures. The Tribunal shall give 

priority to applications for release of vessels or 

crews over all other proceedings before the 
Tribunal.  

However, if the Tribunal is seized of an 

application for release of a vessel or its crew and 

of a request for the prescription of provisional 
measures, it shall take the necessary measures to 

ensure that both the application and the 

request
159

 are dealt with without delay. The 
Tribunal, or the President if the Tribunal is not 

sitting, shall fix the earliest possible date, within 

a period of 15 days commencing with the first 

working day following the date on which the 
application is received, for a hearing at which 

each of the parties shall be accorded, unless 

otherwise decided, one day to present its 
evidence and arguments

160
. 

The Judgment 

The jurisdiction of the Tribunal in this 

procedure is restricted. It only examines issues 
of prompt release. Also, The Tribunal shall in its 

judgment determine in each case whether or not 

the allegation made by the applicant that the 

detaining State has not complied with a 
provision of the Convention for the prompt 

release of the vessel or the crew upon the 

posting of a reasonable bond or other financial 
security is well-founded

161
. 

In other words, tha admissibility of an 

application, under article 292 of the convention, 

is subjected to evidence that the‖ detaining state 
did not comply with the provisions of the 

convention dealing with the prompt release of 

vessel and crew. 

The provisions of the Convention regarding the 

prompt release are set by article 73, paragraph 2 

of the Convention relating to the 
―implementation of the rules of the coastal 

State‖. 

It reads: 

“Upon posting of a bond or financial 
security, it shall proceed without delay to 

the release of the vessel or the crew”. 

                                                             
159 Article 112, paragraph 1 of the Rules 
160 Article 112, paragraph 3 of the Rules 
161 Article 113, paragraph 1 of the Rules 
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Article 113, pargraph 2 of the Rules of the 

Tribunal provides that If the Tribunal decides 
that the allegation is well-founded, it shall 

determine the amount, nature and form of the 

bond or financial security to be posted for the 
release of the vessel or the crew. 

The Tribunal shall determine whether the bond 

or other financial security shall be posted with 

the Registrar or with the detaining State, If the 
bond or other financial security has been posted 

with the Registrar, the detaining State shall be 

promptly notified thereof
162

. 

The decision of the Tribunal shall be in the form 

of a judgment. The judgment shall be adopted as 

soon as possible and shall be read at a public 
sitting of the Tribunal to be held not later than 

14 days after the closure of the hearing. The 

parties shall be notified of the date of the sitting. 

There shall be no more than 4 weeks between 
the date on which the application is received and 

the judgment. 

Upon the posting of the bond or other financial 
security determined by the court or tribunal, the 

authorities of the detaining State shall comply 

promptly with the decision of the court or 

tribunal concerning the release of the vessel or 
its crew

163
. 

To this day the Tribunal has entertained nine 

prompt release of vessels and crew cases
164

. 

Lastly, we have to flag proceedings before the 

seabed disputes Chamber. Disputes regarding 

―activities in the area‖ namely, the activities 

                                                             
162 Article 113, paragraph 3 and Article 114 paragraph 

1 of the Rules 
163

 Article 292, paragraph 4 of the Convention 
 

164 The Saïga case (Saint Vincent and the Grenadines 

vs Guinea), prompt release, judgment of 4 

december 1997, The ―Camuco‖ case (Panama vs 
France, prompt release, judgment of 7 february 

2000; the ―Monte Confurco‖ case (Seychelles vs 

France), prompt release, judgment  of 18 december 

2000; the ―Grand Prince‖ case (Belize vs France), 

prompt release, judgment of 20 april 2001; The 

―Chasiri Reefer 2‖ case,prompt release, 

discontinued (Panama vs Yemen), order of 13 july 

2001; The ―Volga‖ case (Russian Federation vs 

Australia) prompt release, judgment of 23 

december 2002; The ―Juno Trader‖ case, (Saint 

Vincent and the Grenadines vs Bissau Guinea), 

prompt release, judgment of 18december2004; The 
―Hoshinmaru‖ case (Japan vs Russian Federation), 

prompt release, judgment of 6 august 2007; The 

―Tomimaru‖ case (Japan vs Russian Federation), 

prompt release, judgment of 6 august 2007;  

 

concerning the exploration and exploitation of 

the resources of the seabed area beyond the 
limits of national jurisdiction are the subject-

matter of another peculiar aspect of the 

jurisdiction of the Tribunal, vested in the eleven 
members Seabed Dispute Chamber. Aricle 187 

of UNCLOS provides that: 

“ The Seabed Disputes Chamber shall have 

jurisdiction under this Part and the Annexes 
relating thereto in disputes with respect to 

activities in the Area falling within the 

following categories: 

 disputes between States Parties concerning 

the interpretation or application of this Part 

and the Annexes relating thereto; 

 disputes between a State Party and the 

Authority concerning: 

o acts or omissions of the Authority or of 

a State Party alleged to be in violation 

of this Part or the Annexes relating 

thereto or of rules, regulations and 
procedures of the Authority adopted in 

accordance therewith; or 

o acts of the Authority alleged to be in 

excess of jurisdiction or a misuse of 

power; 

 disputes between parties to a contract, being 

States Parties, the Authority or the 
Enterprise, state enterprises and natural or 

juridical persons referred to in article 153, 

paragraph 2(b), concerning: 

o the interpretation or application of a 

relevant contract or a plan of work; or 

o acts or omissions of a party to the 

contract relating to activities in the Area 
and directed to the other party or 

directly affecting its legitimate interests; 

 disputes between the Authority and a 

prospective contractor who has been 

sponsored by a State as provided in article 

153, paragraph 2(b), and has duly fulfilled 
the conditions referred to in Annex III, article 

4, paragraph 6, and article 13, paragraph 2, 

concerning the refusal of a contract or a legal 

issue arising in the negotiation of the 
contract; 

 disputes between the Authority and a State 

Party, a state enterprise or a natural or 

juridical person sponsored by a State Party as 

provided for in article 153, paragraph 2(b), 

where it is alleged that the Authority has 
incurred liability as provided in Annex III, 

article 22; 
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 any other disputes for which the jurisdiction 

of the Chamber is specifically provided in 

this Convention‖. 

THE ADVISORY PROCEEDINGS 

The advisory function of the Tribunal is 

exercised by the Seabed Disputes Chamber 
within the terms of the Convention (Section I). 

The ITLOS full Court may however render an 

advisory opinion based on other international 
agreements (Section II). 

The Seabed Disputes Chamber 

As a rule, the advisory procedure is open to 

international organizations only. There are 
neither claims nor parties involved in this 

procedure. For this reason, the only way to 

access the Chamber for organs authorized to 

seek an advisory opinion on specific issues is by 
means of a request. 

Organs directly authorized by the Convention 

The Assembly 

 The Convention provides that
165

 upon a written 

request addressed to the President by at least 
one-fourth of the members of the Authority for 

an advisory opinion on the conformity with the 

Convention of a proposal before the Assembly 

on any matter, the Assembly shall request the 
Seabed Disputes Chamber of the ITLOS to give 

an advisory opinion thereon. Voting shall be 

deferred pending receipt of the advisory opinion 
of the Chamber. The Seabed Disputes Chamber 

also gives advisory opinions at the request of the 

Assembly on legal questions arising within the 

scope of its activities
166

. 

The Council 

The other organ authorized to request an 

advisory opinion from the Seabed Disputes 

Chamber is the Council of the International 
Seabed Authority. It can request advisory 

opinion on legal questions arising within the 

scope of its activities
167

. 

Eligibility criteria 

To ascertain whether it has jurisdiction to give 
an opinion on an issue, the Seabed Disputes 

Chamber must ensure that the request falls 

within the scope of activities—competence—of 
the organ submitting the request. 

                                                             
165 UNCLOS, art. 159, para.10. 
166 UNCLOS, art. 191. 
167 Ibid. 

Powers and functions of the ISA General Assembly 

Nature 

The Assembly, as the sole organ of the 
Authority constituted of all the members, is the 

supreme organ of the Authority to which the 

other principal organs shall be accountable. It 
defines the general policy of the Authority

168
, 

which is the organ through which States Parties 

organize and control activities conducted in the 

Area for the purposes of administering the 
resources of the latter

169
. 

Scope 

As the plenary assembly of the Authority, the 
Assembly has broad powers and functions. It 

considers the key issues affecting the 

organization and the functioning of the 

International Seabed Authority. 

These issues are of a political, legal or merely 

technical nature. At the political level, the 

Assembly elects the members of the Council, 
the Secretary General from among the 

candidates proposed by the Council and, upon 

the recommendation of the Council, the 
members of the Governing Board of the 

Enterprise as well as the Director General of the 

Enterprise
170

. The Assembly establishes such 

subsidiary organs as it finds necessary for the 
exercise of its functions. In the composition of 

these subsidiary organs, due account shall be 

taken of the principle of equitable geographical 
distribution and of special interests and the need 

for members qualified and competent in the 

relevant technical questions dealt with by such 
organs

171
. With the establishment of subsidiary 

organs, the pursuit for efficiency in highly 

technical fields seems to override the 

achievement of equality among Member States 
despite the prescriptive measures. In general, 

persons whose expertise is well recognized in 

selected technical areas are elected in the 
subsidiary organs established for that purpose. 

At the technical level, the Assembly assesses the 

contributions of members to the administrative 

budget of the Authority in accordance with an 
agreed scale of assessment. It considers and 

approves, upon the recommendation of the 

Council, the rules, regulations and procedures 
on the equitable sharing of financial and other 

economic benefits derived from activities in the 

                                                             
168 UNCLOS, art. 160, para.1.  
169 UNCLOS, art. 157, para.1. 
170 UNCLOS, art. 160, paras.2(a)–(c). 
171 Ibid., para.2(d). 
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Area. The same applies to the rules and 

procedures with regard to prospecting, 
exploration and exploitation in the Area, the 

financial management and internal 

administration of the Authority and, upon the 
recommendation of the Governing Board of the 

Enterprise, the transfer of funds from the 

Enterprise to the Authority
172

. 

At the juridical level, the Assembly initiates 
studies and makes recommendations for the 

purpose of promoting international cooperation 

concerning activities in the Area and 
encouraging the progressive development of 

international law relating thereto and its 

codification
173

. 

The Assembly also decides on the suspension of 

the exercise of rights and privileges of 

membership. The suspension is, however, 

subject to a Seabed Disputes Chamber finding 
that the provisions of Part XI have been grossly 

and persistently violated
174

. 

Finally, the Assembly discusses any question or 
matter within the competence of the Authority 

and decides as to which organ of the Authority 

shall deal with any such question or matter not 

specifically entrusted to a particular organ, 
consistent with the distribution of powers and 

functions among the organs of the Authority
175

. 

Powers and functions of the ISA Council 

Nature 

As stipulated in Article 162 of the Convention, 

the Council is the executive organ of the 

Authority. It has the power to establish, in 
conformity with the Convention and the general 

                                                             
172 Ibid., paras.2(e), (f ). It is also the Assembly that 

decides upon the equitable sharing of financial and 

other economic benefits derived from activities in 
the Area, consistent with this Convention and the 

rules, regulations and procedures of the Authority. 
173 Ibid., para.2( j). 
174 In application of art. 185 of the Convention, which 

stipulates: 

Suspension of exercise of rights and privileges of 

membership 

A State Party which has grossly and persistently 

violated the provisions of this Part may be 

suspended from the exercise of the rights and 

privileges of membership by the Assembly upon 

the recommendation of the Council. 
No action may be taken under paragraph 1 until the 

Seabed Disputes Chamber has found that a State 

Party has grossly and persistently violated the 

provisions of this Part. 
175 UNCLOS, art. 160, para.2(n). 

policies established by the Assembly, the 

specific policies to be pursued by the Authority 
on any question or matter within the competence 

of the Authority. 

Scope 

As the executive organ of the Authority, the 

Council has broad powers and functions 

enabling it to implement the general policies 

established by the Assembly
176

. These powers 
have been greatly strengthened by the 

Agreement on the application of Part XI of the 

UNCLOS, adopted on 28 July 1994, in favour 
of Northern Hemisphere States. Decisions of the 

Assembly on any matter which is also within the 

competence of the Council or on any 
administrative, budgetary or financial issue are 

hence based on the recommendations of the 

Council. If the Assembly does not accept the 

recommendation of the Council on any matter, it 
refers it back to the Council for 

reconsideration
177

. Similarly, each ―chamber‖ 

holds veto power within the Council. Section 3 
of the Agreement also confines the powers of 

the Assembly in favour of the Council
178

. 

Jurisdiction of the Seabed Disputes Chamber 

Determination and exercise 

The Convention provides that the International 

Seabed Authority Assembly may request from 
the Seabed Disputes Chamber an advisory 

opinion on the conformity with the Convention 

of a submitted proposal on any matter
179

. 
Similarly, the Seabed Disputes Chamber gives 

advisory opinions at the request of the Assembly 

or the Council on legal questions arising within 

the scope of their activities
180

. Opinions are to 
be given as a matter of urgency. 

In the exercise of its functions relating to 

advisory opinions, the Seabed Disputes 
Chamber shall, to the extent to which it 

recognizes them to be applicable, be guided by 

the provisions of the Statute and of the Rules 
applicable in contentious cases

181
. 

The Rules provide that the Chamber shall 

consider whether the request for an advisory 

opinion relates to a legal question pending 

                                                             
176 See UNCLOS, art. 162, paras.2(a)–(z).  
177

 Agreement relating to Part XI of the Convention, 

GA Res 48/263 (28 July 1994), Section 3, para.4. 
178 Of the four groups of States ―Chambers‖ identified 

in the Agreement, see Section 3, paras.5 and 9.  

179 UNCLOS, art. 159, para.10. 
180 UNCLOS, art. 191. 
181 ITLOS, Rules of the Tribunal, art. 130, para.1. 
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between two or more parties. If the Chamber so 

decides, Article 17 of the Statute shall be 
applied as well as the provisions for the 

application of this article
182

. These provisions 

suggest that an advisory opinion can be sought 
on a dispute since the Rules authorize the parties 

to choose a judge ad hoc when there is no 

member of their nationality on the bench. The 

Chamber must therefore consider, whenever 
necessary, if the conformity with the 

Convention of a submitted proposal on any 

matter or legal issue that arises within the scope 
of the activities of the Council or the Assembly 

concerns a dispute between two or more 

parties
183

. 

A kind of shift is noted that could eventually 

distort the advisory opinion mechanism in its 

principle as a non-binding judicial consultation. 

As observed by Charles de Visscher, the 
evolution of advisory opinions and, especially, 

the tendency to progressively liken the advisory 

procedure to the contentious procedure is an 
indication of the concern to exclude any 

possibility of quietly introducing compulsory 

jurisdiction in rendering advisory opinions and 

hence avoid a dispute between States being 
settled by an advisory opinion given to a 

question relating thereto
184

 and ―which may be a 

                                                             
182 ITLOS, Rules of the Tribunal, art. 132, para.2. Art. 

17 of the Statute relates to judges ad hoc. 
183 The PCIJ gave the following definition of a 

dispute: ―a disagreement on a point of law or fact, 

a conflict of legal views or of interests between 

two States‖. Case concerning Du Lotus, CPJI serie 

A, Judgment of 7 September 1927, 11–12. This 

involved a contentious proceeding. However, the 

Court has never given a definition of the word 

―dispute‖ within the framework of its advisory 
proceedings. A review of the advisory opinion 

rendered concerning the status of East Karelia 

suggests that the jurisdiction of the Court in 

advisory matters should be limited to points of law 

and not points of fact or interest between two 

States. The Court stated in fact that ―under 

ordinary circumstances, it would certainly be 

useful that the facts upon which the opinion of the 

Court is sought remain constant. The Court should 

not be given the latitude to determine these. 

Opinion on East Karelia, PCIJ se´rie B, 5 (23 July 

1923). The Court could not respond to a question 
which was construed so as to settle a case between 

Russia and Finland. 
184 Charles de Visscher, Aspects re´cents du droit 

proce´dural de la Cour internationale de justice 

(Pédone, Paris, 1966), 197. 

key question of the dispute‖
185

. In practice, this 

concern is not always confirmed, particularly as 
the instruments stipulate that the Courts shall be 

guided by the provisions which apply in 

contentious cases to the extent they are 
applicable. For this reason, because of its status 

as a judicial organ, the Seabed Disputes 

Chamber shall apply the provisions of the 

Convention giving it the authority to decide on 
its own jurisdiction

186
. 

In this regard, the Chamber is entitled to refuse 

to give an advisory opinion to an organ that is 
not authorized to submit a request on a non-

legal issue. The Chamber may also refuse to 

respond to a request for an advisory opinion 
when the legal issue does not fall within the 

scope of activities of the Assembly or the 

Council of the International Seabed Authority. 

Conformity with the Convention and legal 

questions 

Conformity with the Convention of a proposal on 

any matter 

The Convention provides that upon a written 

request addressed to the President by at least 
one-fourth of the members of the Authority for 

an advisory opinion on the conformity with the 

Convention of a proposal before the Assembly 

on any matter, the Assembly shall request the 
Seabed Disputes Chamber of the ITLOS to give 

an advisory opinion thereon
187

. 

The Seabed Disputes Chamber is hence 
acknowledged as a regulatory body for the 

activities of the International Seabed Authority 

Assembly and Council. In addition to 

contentious proceedings relating to activities in 
the Area, it adjudicates on the conformity with 

the Convention of proposals on any matter 

raised by the Assembly or the Council. It should 
therefore establish a procedure in this regard, by 

which the UNCLOS will take precedence over 

the rules and regulations that may arise from 
such proposals; in other words, a convention 

conformity review, prior to giving its opinion. 

On 25 February 2010, the International Seabed 

Authority published a draft revised agenda of 
the 16th session of the Council

188
, to include a 

                                                             
185

 Dissenting Opinion of Judge Winiarski in the Case 

concerning the Interpretation of Peace Treaties, 
ICJ Reports 1950, 92. 

186 UNCLOS, art. 288, paras.3, 4. 
187 UNCLOS, art. 159, para.10. 
188 Provisional agenda of the Council, 

ISBA/16/C/L1/Rev.1 (25 February 2010). 
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statement from the Government of the Republic 

of Nauru, a member of the Authority. Item 7 of 
the new agenda is entitled: ―Proposal to seek, 

pursuant to Article 191 of the United Nations 

Convention on the Law of the Sea, an advisory 
opinion from the Seabed Disputes Chamber of 

the International Tribunal for the Law of the Sea 

on matters regarding sponsoring State 

responsibility and liability [State companies, 
individuals or corporate bodies]‖. A note 

verbalewas also sent to Member States and 

observers of the Authority notifying them of the 
change

189
. By its decision of 6 May 2010, the 

International Seabed Authority submitted said 

request to the Seabed Disputes Chamber. This is 
the first proceeding to have been submitted 

before the Chamber. 

Legal questions 

In accordance with the Convention, the Seabed 

Disputes Chamber renders advisory opinions at 
the request of the Assembly or the Council on 

legal questions arising within the scope of their 

activities. These opinions are rendered as a 
matter of urgency

190
. 

The Chamber could gainfully follow the 

approach adopted by the ICJ in The Hague 

which made a liberal interpretation of the 
concept of a ―legal question‖ by detaching it 

                                                             
189 The proposal submitted by the Nauru delegation is 

contained in the document ISBA/16/C/ 6 of 1 

March 2010, pages 1–12. See Decision of the 

Council of the International Seabed Authority, 

ISBA/16/C/13 (6 May 2010); See also the 

Tribunal‘s press release of 14 May 2010. The 

Council of the International Seabed Authority 

requests the Seabed Dispute Chamber to render an 

advisory opinion on the following questions: 

1. What are the legal responsibilities and obligations 

of States Parties to the Convention with respect to 

the sponsorship of activities in the Area in 
accordance with the Convention, in particular Part 

XI, and the 1994 Agreement relating to the 

Implementation of Part XI of the United Nations 

Convention on the Law of the Sea of 10 December 

1982? 

2. What is the extent of liability of a State Party for 

any failure to comply with the provisions of the 

Convention, in particular Part XI, and the 1994 

Agreement, by an entity whom it has sponsored 

under Article 153, paragraph 2(b), of the 

Convention? 

3. What are the necessary and appropriate measures 
that a sponsoring State must take in order to fulfill 

its responsibility under the Convention, in 

particular Article 139 and Annex III, and the 1994 

Agreement?  
190 UNCLOS, art. 191. 

from its previous and subsequent settings, and 

focusing on the essence of the question in order 
to determine its legal nature; thus avoiding the 

political implications that could have prompted 

it to refuse to render an opinion. Most of the 
time when a question is submitted, it considers it 

an abstract issue. It avoids considering the 

motives behind the request for advisory opinion 

and the arguments put forward by the political 
organs as well as the existence of a dispute 

between two or more parties relating to the issue 

for which an advisory opinion is sought. This 
attitude is more consistent with the nature of a 

Court and its true mission
191

. 

It should, however, be noted that the jurisdiction 
of the Chamber has its limitations. Based on the 

Convention
192

, the Seabed Disputes Chamber 

does not have jurisdiction with regard to the 

exercise by the Authority of its discretionary 
powers in accordance with Part XI; in no case 

shall it substitute its discretion for that of the 

Authority. Without prejudice to Article 191, the 
Seabed Disputes Chamber in the exercise of its 

jurisdiction as stipulated in Article 187 shall not 

decide on the question of whether a rule, 

regulation or procedure of the Authority is in 
conformity with the Convention and cannot 

declare this rule, regulation or procedure as 

void
193

. 

The Seabed Disputes Chamber will have to 

urgently define the scope of the discretionary 

powers of the Authority so as to make a clear 
distinction on proposals that could be submitted 

                                                             
191 See M. Dubisson, La Cour internationale de justice 

(LGDJ, Paris, 1964), 295–303. 
192 UNCLOS, art. 189. On the rules of procedure 

applicable in contentious proceedings relating to 

seabeds and in particular the jurisdiction of the 

Seabed Disputes Chamber with regard to the 
activities of the Authority, see MbendaDiagne, 

L‘apport du Tribunal international du droit de la 

mer (TIDM) aux principesjuridiquesde´gage´sen 

droit de la mer (doctora thesis in law, Universite´ 

de Nice, 2010), 146–167. 
193 Art. 189 stipulates that its jurisdiction shall be 

confined to deciding claims that the application of 

any rules, regulations and procedures of the 

Authority in individual cases would be in conflict 

with the contractual obligations of the parties to 

the dispute or their obligations under this 

Convention, claims concerning excess of 
jurisdiction or misuse of power and claims for 

damages to be paid or other remedy to be given to 

the party concerned for the failure of the other 

party to comply with its contractual obligations or 

its obligations under this Convention. 
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by the International Seabed Authority Assembly 

or Council for advisory opinion. 

Proceedure 

The request for an advisory opinion is submitted 

to the Seabed Disputes Chamber by the relevant 

authorized organ, the International Seabed 
Authority General Assembly or Council. It shall 

specify the question to be submitted to the 

Chamber or the proposal whose conformity with 

the Convention is queried. The request for an 
advisory opinion is signed by the authorized 

representative of the Authority. It also states the 

name of the person who will be representing the 
Authority during the proceedings. 

A request for an advisory opinion on legal 

questions arising within the scope of activities 

of the Assembly or the Council of the Authority 
shall contain a precise statement of the question. 

It shall be accompanied by all documents likely 

to throw light upon the question.  

These documents shall be transmitted to the 

Chamber at the same time as the request or as 

soon as possible thereafter in the number of 
copies required by the Registry

194
. 

The procedure for drafting a request for an 

advisory opinion is not detailed in the 

Convention, Statute or Rules. The proposal 
whose conformity with the Convention is to be 

reviewed and the legal question to be submitted 

should be within reach. The practices of the UN 
and the system established within organs 

authorized to request an advisory opinion from 

the ICJ may have to be referred to. 

In these various forums, the decision to request 

an advisory opinion is made during debate 

sessions. It can be assumed that the same applies 

to the Assembly and the Council of the 
Authority when proposals to request advisory 

opinions are submitted. The request for an 

advisory opinion is formally transmitted to the 
Seabed Disputes Chamber by the Secretary 

General of the Authority, of which the 

Assembly and the Council are the organs. 

Article 130, paragraph 1 provides that in the 
exercise of its functions relating to advisory 

opinions, the Seabed Disputes Chamber shall 

apply this section and be guided, to the extent to 
which it recognizes them to be applicable, by 

                                                             
194 ITLOS, Rules of the Tribunal, art. 131. One 

hundred and twenty-five copies of the documents 

shall be submitted. See ITLOS, Guidelines 

concerning the Preparation and Presentation of 

Cases before the Tribunal, paras.9, 19. 

the provisions of the Statute and of these Rules 

applicable in contentious cases
195

. Thus, the 
Chamber makes orders concerning the conduct 

of the case, i.e. necessary orders to determine, 

inter alia, the number and order of filing of the 
pleadings—written and oral—and the time-

limits within which they must be filed. It is this 

same principle which should predicate all 

decisions taken or to be taken with respect to the 
order in which should be submitted: the burden 

of proof, the hearing of the applicants and their 

right to respond, the allotment of time for 
preparing files and the time accorded to 

speakers. 

Proceedings in advisory matters will comply 
with the rules applicable in contentious cases 

whenever possible. The Chamber will apply the 

rules for contentious proceedings after having 

determined whether the request for an advisory 
opinion concerns a legal question currently 

pending between two or more parties. If the 

Chamber so decides, Article 17 of the Statute 
shall be applied as well as the provisions for the 

application of this article
196

. Judges will be 

                                                             
195 Likewise, Art. 40, para.2 of the Statute of the 

Tribunal stipulates: ―In the exercise of its functions 

relating to advisory opinions, the Chamber shall be 

guided by the provisions of this Annex [VI] 

relating to procedure before the Tribunal to the 

extent to which it recognizes them to be 
applicable.‖ 

196 ITLOS, Rules of the Tribunal, art. 130, para.2; 

art. 17 of the Statute of the Tribunal stipulates: 

 Article 17 Nationality of members 

Members of the Tribunal of the nationality of 

any of the parties to a dispute shall retain their 

right to participate as members of the Tribunal. 

If the Tribunal, when hearing a dispute, includes 

upon the bench a member of the nationality of 

one of the parties, any other party may choose a 

person to participate as a member of the 
Tribunal. 

If the Tribunal, when hearing a dispute, does not 

include upon the bench a member of the 

nationality of the parties, each of those parties 

may choose a person to participate as a member 

of the Tribunal. 

This article applies to the chambers referred to in 

articles 14 and 15 of this Annex. In such cases, 

the President, in consultation with the parties, 

shall request specified members of the Tribunal 

forming the chamber, as many as necessary, to 

give place to the members of the Tribunal of the 
nationality of the parties concerned, and, failing 

such, or if they are unable to be present, to the 

members specially chosen by the parties. 

Should there be several parties in the same interest, 

they shall, for the purpose of the preceding 
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appointed ad hoc. We are hence drifting 

resolutely towards the dispute. It is true that the 
existence of a dispute between two or more 

parties does not preclude the Chamber from 

being asked for an advisory opinion on a legal 
question relating to the dispute. 

As a rule, this procedure has its own modus 

operandi that should have ruled out the 

appointment of judges ad hoc. The absence of 
parties shall be noted. The debates are restricted, 

not by the findings, but rather by the provisions 

of the request for the advisory opinion. The 
Chamber sends its answer to the international 

organ authorized to seek an advisory opinion 

and not to a State. The recurring dilemma of 
reconciling the advisory function with the 

essentially judicial nature of international courts 

and tribunals is again observed. 

                                                                                           
provisions, be considered as one party only. Any 
doubt on this point shall be settled by the 

decision of the Tribunal. 

Members chosen in accordance with paragraphs 2, 3 

and 4 shall fulfill the conditions required by 

articles 2, 8 and 11 of this Annex. They shall 

participate in the decision on terms of complete 

equality with their colleagues. 

Art. 22 of the Rules of the Tribunal, which governs 

the appointment of a judge ad hoc by an 

―entity other than a State‖, reads: 

Article 22 

1. An entity other than a State may choose a judge ad 
hoc only if: 

(a) one of the other parties is a State Party and there is 

upon the bench a judge of its nationality or, 

where such party is an international 

organization, there is upon the bench a judge of 

the nationality of one of its member States or the 

State Party has itself chosen a judge ad hoc; or 

(b) there is upon the bench a judge of the nationality 

of the sponsoring State of one of the other 

parties. 

2. However, an international organization or a natural 
or juridical person or state enterprise is not 

entitled to choose a judge ad hoc if there is upon 

the bench a judge of the nationality of one of the 

member States of the international organization 

or a judge of the nationality of the sponsoring 

State of such natural or juridical person or state 

enterprise. 

3. Where an international organization is a party to a 

case and there is upon the bench a judge of the 

nationality of a member State of the organization, 

the other party may choose a judge ad hoc. 

4. Where two or more judges on the bench are nationals 
of member States of the international organization 

concerned or of the sponsoring States of a party, 

the President may, after consulting the parties, 

request one or more of such judges to withdraw 

from the bench. 

Moreover, the parties in question are either 

States or non-State entities: international 
organizations, natural or juridical persons, State 

enterprises. The nature of disputes that may 

arise between these different entities should also 
be reflected upon. 

In principle
197

, the advisory opinions of the 

Seabed Disputes Chamber have no binding 

effect. They have a moral authority. Legally, 
they do not have the authority of res judicata. 

Are they likely to assert themselves in Court? 

What would happen if the dispute submitted to 
the Chamber or the Tribunal concerns a legal 

question for which an advisory opinion has 

already been rendered? Will they be able to 
extricate themselves from the principles and 

solutions adopted in the advisory opinion? The 

ability to render an advisory opinion without 

taking a stance on a pending issue between two 
or more parties would be ideal. 

The Registrar shall forthwith give notice of the 

request for an advisory opinion to all States 
Parties. The Chamber, or its President if the 

Chamber is not sitting, shall identify the inter-

governmental organizations which are likely to 

be able to furnish information on the question. 
The Registrar shall give notice of the request to 

such organizations. States Parties and the 

organizations shall be invited to present written 
statements on the question within a time limit 

set by the Chamber. Such statements shall be 

communicated to States Parties and 
organizations which have made written 

statements. The Chamber may set a further time 

limit within which such States Parties and 

organizations may present written statements on 
the statements made. The Chamber shall also 

decide whether oral proceedings shall be held 

and, if so, set the date for the opening of such 
proceedings. States Parties and the organizations 

shall be invited to make oral statements at the 

proceedings
198

. Written statements and 

                                                             
197 Charles de Visscher, above n.39, 195, explains that 

―the authority that upholds statements of law 

contained in an advisory opinion of the Court is 

unfamiliar with the statutory provisions relating to 

res judicata. This exercises a moral authority, 

notwithstanding the lack of a binding effect in the 

formal or procedural sense of the term. It largely 

depends on the prestige of the Court. . . and on the 

intrinsic value of opinions rendered. There is little 
distinction between judgments and opinions in 

terms of their doctrinal authority. Like judgments, 

advisory opinions contribute to the establishment 

of a coherent case law corpus . . . .‖ 
198 ITLOS, Rules of the Tribunal, art. 133. 
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accompanying documents shall be made 

available to the public as soon as possible after 
they have been presented to the Chamber

199
. 

When the Chamber has completed its 

deliberations and adopted its advisory opinion, 
the latter shall be read at a public sitting of the 

Chamber
200

. The advisory opinion shall contain: 

(a) the date on which it is delivered; (b) the 

names of the judges participating in it; (c) the 
question or questions on which the advisory 

opinion of the Chamber is requested; (d) a 

summary of the proceedings; (e) a statement of 
the facts; (f) the reasons of law on which it is 

based; (g) the reply to the question or questions 

put to the Chamber; (h) the number and names 
of the judges constituting the majority and those 

constituting the minority, on each question put 

to the Chamber; (i) a statement as to the text of 

the opinion which is authoritative
201

. 

A separate or dissenting opinion or a declaration 

may be attached to the advisory opinion of the 

Chamber
202

. According to Article 136 of the 
Rules, the Registrar shall inform the Secretary 

General of the Authority as to the date and the 

hour set for the public sitting to be held for the 

reading of the opinion. He shall also inform the 
States Parties and the inter-governmental 

organizations directly concerned. 

One copy of the advisory opinion shall be 
placed in the archives of the Tribunal, others 

shall be sent to the Secretary General of the 

Authority and to the Secretary General of the 
UN. Copies shall be sent to the States Parties 

and the inter-governmental organizations 

directly concerned. 

Alongside the advisory opinions that the 
Assembly or the Council of the Authority may 

request under the UNCLOS, there are other 

advisory opinions based on other international 
agreements and which rather concern the full 

Court. 

The Advisory Jurisdiction of the Itlos Full Court 

Under the UN Convention on the Law of the 

Sea and the Statute of the Tribunal, the advisory 
function is exercised by the Seabed Disputes 

Chamber. These two instruments barely provide 

for an advisory jurisdiction of the full Court. 
There is no mention in the draft of the 

Preparatory Commission either. The Tribunal, 

                                                             
199 ITLOS, Rules of the Tribunal, art. 134. 
200 ITLOS, Rules of the Tribunal, art. 135, para.1. 
201 Ibid., para.2. 
202 Ibid., para.3. 

during the drafting of its rules in 1996, took the 

initiative and discussed the possibility for the 
full Court to render advisory opinions. 

Therefore, it is interesting to note that the 

possibility of the ITLOS rendering advisory 
opinions is not expressly contemplated in 

UNCLOS or in the Statute of the Tribunal, but 

is rather provided in the Rules of the Tribunal. 

It is for this reason that the jurisdiction clause is 
oddly introduced in the Rules. It is stipulated in 

Article 138 that the Tribunal may give an 

advisory opinion on a legal question if an 
international agreement related to the purposes 

of the Convention specifically provides for the 

submission to the Tribunal of a request for such 
an opinion. 

The provisions of Article 288, paragraph 2 and 

those of Article 21 of the Statute of the Tribunal 

have been called upon to justify the advisory 
jurisdiction of the full Court

203
. Article 288, 

paragraph 2 of the Convention appears rather as 

a basis for a consensual jurisdiction of the Court 
in a like manner as the ICJ and other 

mechanisms provided for in Article 287 of the 

Convention. Moreover, it appears in the section 

dealing with compulsory procedures which 
entail binding decisions. 

Whereas, an advisory opinion is non-binding 

legal advice which, as an individual statement, 
does not have legal force. Article 288 can 

therefore not be relied upon or interpreted as a 

basis for the advisory jurisdiction of the 
Tribunal. The same applies to Article 21 of the 

Statute of the Tribunal, which needs to be 

interpreted and clarified by the Tribunal. 

                                                             
203 For a review of arguments presented, see Ki-Jun 

You, Advisory Opinions of the International 
Tribunal for the Law of the Sea: Article 138 of the 

Rules of the Tribunal, Revisited, Ocean 

Development and International Law, 39 Journal of 

Maritime Affairs (2008), 360–371 (specifically 

pages 361–363). Art. 288, para.2 of the 

Convention stipulates: ―A court or tribunal referred 

to in article 287 shall also have jurisdiction over 

any dispute concerning the interpretation or 

application of an international agreement related to 

the purposes of this Convention, which is 

submitted to it in accordance with the agreement.‖ 

Art. 21 of the Statute reads: ―The jurisdiction of 
the Tribunal comprises all disputes and all 

applications submitted to it in accordance with this 

Convention and all matters specifically provided 

for in any other agreement which confers 

jurisdiction on the Tribunal.‖ 
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However, it is possible for an organ with a 

judicial role such as the Tribunal to render an 
opinion on a point of law, because its Statute 

does not prohibit such. It shall be noted that an 

arbitral tribunal may sometimes issue an 
advisory opinion. The terminology may seem 

unusual, and it may be surprising that an arbitral 

tribunal is established to render an advisory 

opinion for it is part of the mission of an arbitral 
tribunal to issue mandatory judgments. The fact 

remains that the French–US
204

 and Italy–US
205

 

air service agreements instituted arbitral 
tribunals entrusted with rendering advisory 

opinions. Article 10 of the French–US 

agreement provides that any dispute must be 
submitted ―for an advisory opinion from a three-

member tribunal‖ and according to Article 13 of 

the Italy–US agreement ―any dispute will be 

submitted for advisory opinion to a tribunal 
composed of three arbitrators‖. 

Taking on the agreement path as a basis for 

conferring advisory jurisdiction to the Tribunal 
is a more effective route than seeking a legal 

basis that does not exist in the Convention or the 

Statute. Practices observed over time may help 

to thrust aside uncertainties relating to Article 
138. The authorized organs will then be 

considered, as well as the questions for which 

advisory opinion may be sought and the 
requirements. 

It is no coincidence that the first request for an 

advisory opinion submitted to the full Tribunal 
was made by an RFMO, and in this case, the 

Sub-Regional Fisheries Commission (SRFC)
206

. 

Article 138 of the Rules of the Tribunal sets out 

a number of conditions that must be met for an 
application for an advisory opinion on a legal 

                                                             
204 The Franco–American Air Agreement, signed at 

Paris on 27 March 1946. For the Interpretation of 
the Agreement by the Arbitral Tribunal composed 

of Professor Roberto Ago (President), Professor 

Paul Reuter and Henri de Vries, see Award of 22 

December 1963, 3 Journal of Air Law and 

Commerce (1964), 231–247. 
205 The Air Transport Agreement between the USA 

and Italy, signed at Rome on 6 February 1948. For 

the Interpretation of the Agreement by the Arbitral 

Tribunal, see UN RIAA,Vol. XVI (17 July 1965), 

75–108 (The Arbitrators were O. Riese, S.D. 

Metzger and R. Monaco). 
206 Application submitted on 28 March 2013; See 

ITLOS / Press 190 of 28 March 2013. The CSRP, 

which is based in Dakar, Senegal, consists of seven 

member states: Cape Verde, Gambia, Guinea, 

Guinea-Bissau, Mauritania, Senegal and Sierra 

Leone. 

issue to be admissible. First, there must be an 

international agreement. Second, the agreement 
in question must relate to the purposes of the 

Convention. Further, the international 

agreement must expressly state that a request for 
such an opinion is to be submitted to the 

Tribunal and, finally, the advisory opinion must 

relate to a legal question. The preliminary legal 

question which has long occupied the Tribunal 
is that of its jurisdiction to render an advisory 

opinion
207

 and because this was the first case in 

which it had to do so, it was held in plenary 
session. The Tribunal will begin by recalling 

Articles 16 and 21 of the statutes and Article 

138 of its Rules of procedure before examining 
the various arguments put forward by the 

participants in the proceedings
208

. 

The main arguments put forward against the 

Tribunal‘s advisory jurisdiction are that the 
Convention makes no explicit or implicit 

reference to advisory opinions of the Tribunal 

Full Court, and that if the Tribunal were to 
exercise advisory jurisdiction it would act ultra 

vires under the Convention. 

Other participants expressed support for the 

Tribunal‘s advisory jurisdiction. They argued 
that Article 21 of the Statute constitutes in itself 

a sufficient legal basis for the jurisdiction of the 

full Court to give effect to a request for an 
advisory opinion if it is expressly provided for 

in a relevant international agreement. There is 

no reason to assume that the phrase ―all matters‖ 
does not cover the request for an advisory 

opinion. They added that the argument that the 

phrase ―whenever‖ refers to ―all disputes‖ as 

well as ―the Tribunal‖ is limited by Article 288 
(2) of the Convention cannot be upheld. They 

pointed out that article 288 was supplemented 

by the Statute, in particular by Article 21
209

. 

After examining the various types of arguments, 

the Tribunal specified that the expression 

―whenever expressly provided for in any other 
agreement conferring jurisdiction on the 

tribunal‖ confers not an advisory jurisdiction on 

the Tribunal. It is rather the expression ―other 

agreement‖ in article 21 of the statute which 
confers on it such competence. When the 

expression ―other agreement‖ assigns an 

                                                             
207

 See ITLOS Opinion of 2 April 2015 in Case No. 

21, paragraph 37-79. 
208 See paragraphs 40 to 47 for the arguments put 

forward against the Advisory Jurisdiction of the 

Tribunal of the Whole.  
209 See paragraphs 48 to 57 for the arguments in favor 

of the Tribunal's advisory jurisdiction. 
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advisory power to the Tribunal, the Tribunal 

may exercise that jurisdiction ―whenever‖ 
expressly provided in this ―other agreement‖. 

Article 21 and the ―other agreement‖ conferring 

jurisdiction on the Tribunal are related to each 
other and constitute the legal basis for the 

Tribunal‘s advisory jurisdiction
210

. 

This decision establishes a precedent that could 

prove to be of great benefit to the States grouped 
within the RFMOs. This is all the more so since, 

in its opinion, the Tribunal indicated that the 

flag State is under an obligation to take the 
necessary measures, including enforcement 

measures, to ensure that vessels flying its flag 

comply with Laws and regulations of the 
member states of the SRFC

211
. This advisory 

opinion singularly gives teeth to the UNCLOS 

and lays the groundwork for future actions 

against flag States. It also opens up the prospect 
of submitting new questions to the Tribunal. 

The Tribunal further held that the responsibility 

of the flag State resulted from a breach of its 
due diligence obligation for IUU fishing 

activities by vessels flying its flag in the EEZs 

of Member States of the SRFC
212

. This provides 

examples of significant advances that can 
significantly protect Member States from 

Regional Fisheries Management Bodies, which 

can now resort to the Tribunal to complain 
about the violation of measures taken in the 

management and conservation of the biological 

resources they administer. 

While some participants have argued in favour 

of the jurisdiction of the Tribunal to entertain 

the Request, other participants have contended 

that the Tribunal is not competent to entertain 
the Request. The Tribunal will proceed to 

examine these arguments. 

The main arguments against the advisory 
jurisdiction of the Tribunal are that the 

Convention makes no reference, express or 

implied, to advisory opinions by the full 
Tribunal and that if the Tribunal were to 

exercise advisory jurisdiction, it would be acting 

ultra vires under the Convention. 

At the outset, the Tribunal wishes to clarify the 
relationship between the Statute in Annex VI to 

the Convention and the Convention. As 

specified by article 318 of the Convention, 
Annexes ―form an integral part of this 

                                                             
210 Paragraph 58 of the Advisory Opinion of 2 April 

2015. 
211 Reply to the first question of the SRFC. 
212 See answer to the second question of a SRFC. 

Convention‖. As stated in article 1, paragraph 1, 

of the Statute, ―The International Tribunal for 
the Law of the Sea is constituted and shall 

function in accordance with the provisions of 

this Convention and this Statute.‖ It follows 
from the above that the Statute enjoys the same 

status as the Convention. Accordingly, article 21 

of the Statute should not be considered as 

subordinate to article 288 of the Convention. It 
stands on its own footing and should not be read 

as being subject to article 288 of the 

Convention. 

The Tribunal wishes to clarify that the 

expression ―all matters specifically provided for 

in any other agreement which confers 
jurisdiction on the Tribunal‖ does not by itself 

establish the advisory jurisdiction of the 

Tribunal. In terms of article 21 of the Statute, it 

is the ―other agreement‖ which confers such 
jurisdiction on the Tribunal. When the ―other 

agreement‖ confers advisory jurisdiction on the 

Tribunal, the Tribunal then is rendered 
competent to exercise such jurisdiction with 

regard to ―all matters‖ specifically provided for 

in the ―other agreement‖. Article 21 and the 

―other agreement‖ conferring jurisdiction on the 
Tribunal are interconnected and constitute the 

substantive legal basis of the advisory 

jurisdiction of the Tribunal. 

The argument that it is article 138 of the Rules 

which establishes the advisory jurisdiction of 

the Tribunal and that, being a procedural 
provision, article 138 cannot form a basis for the 

advisory jurisdiction of the Tribunal is 

misconceived. Article 138 does not establish the 

advisory jurisdiction of the Tribunal. It only 
furnishes the prerequisites that need to be 

satisfied before the Tribunal can exercise its 

advisory jurisdiction. 

These prerequisites are: an international 

agreement related to the purposes of the 

Convention specifically provides for the 
submission to the Tribunal of a request for an 

advisory opinion; the request must be 

transmitted to the Tribunal by a body authorized 

by or in accordance with the agreement 
mentioned above; and such an opinion may be 

given on ―a legal question‖
213

. 

                                                             
213 See Advisory opinion of 2nd April 2015, spec. 

paras 39, 40, 52, 58, 59, and 60 
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Organs authorized to seek advisory opinions 

There is, strictly speaking, no established 

authorization mechanism
214

. A priori, any organ, 

appointed or acting pursuant to a duly signed 

international agreement, may apply for an 

advisory opinion. Because the advisory 

procedure is open to international organizations 

only for now, the organ in question must 

therefore be that of an international organization 

that has granted it authority to seek an advisory 

opinion from the Tribunal
215

.  

                                                             
214 As provided under art. 96 of the UN Charter with 

regard to the ICJ.  
215 Certain authors believe that the advisory procedure 

before the Tribunal should also be open to States. 

See Jose´ Luis Jesus, Article 138, in: Rao and 

Gautier (eds.), The Rules of the International 

Tribunal for the Law of the Sea: A Commentary 
(2006), 394. Judge Wolfrum believes that the 

advisory function of the Tribunal could potentially 

be an ―alternative to contentious proceedings‖. 

Report of President Dolliver Nelson, above n.62, 

para.18. For Judge Rao, the meeting of States 

Parties should be able to seek advisory opinions of 

the Tribunal on legal issues under the Convention. 

Judge Rao wrote: 

The question arises as to whether a Meeting of States 

Parties could seek advisory opinions of the 

Tribunal on legal questions arising under the 

Convention. It may be recalled that the Council of 
the League of Nations made requests for advisory 

opinions on behalf of other international agencies 

and States, though neither the League Covenant 

expressly authorized the Council or Assembly of 

the League to request such opinions, nor did the 

constitutions of others expressly authorize them to 

ask the League to request advisory opinions. On 

the basis of this practice, it may be argued that 

even a ‗treaty organ‘ like the Meeting of States 

Parties might, if it so decides, request advisory 

opinions of the Tribunal. How else could it (and 
through it the Commission on the Limits of the 

Continental Shelf set up under Annex II to the 

Convention) obtain independent advice on legal 

questions arising within the scope of their activities 

under the Convention, especially when they 

concern the interpretation or application of the 

Convention? When the need arose, the States 

Parties postponed in 1995 the election of judges to 

the Tribunal, clearly deviating from the mandatory 

provisions of article 4, paragraph 3, of the Statute. 

Similarly, the eleventh Meeting of States Parties 

made a change in respect of the date of 
commencement of the ten-year period for making 

submissions to the Commission on the Limits of 

the Continental Shelf, clearly deviating from the 

provisions of article 4 of Annex II to the 

Convention. In the scheme of the Convention and 

These international organizations must meet the 

requirements of Article 138 of the Rules.  

This does not mean that States will never be 

able to institute advisory proceedings before the 

Tribunal, but that they will have to find and use 

the appropriate procedure
216

. 

Questions on which advisory opinion may be 

sought and requirements 

Questions 

The advisory procedure is open when an 

international agreement
217

 related to the 

purposes of the Convention makes provisions 

for such. The purposes of the Convention are 

many. These include: biological resources of the 

sea; general conservation; environment and 

ecosystem; marine scientific research; pollution; 

maritime navigation; piracy and maritime 

safety; maritime claims and responsibilities; 

shipping. There are many issues relating to these 

matters where advisory opinions may be sought 

as indicated during the different workshops of 

the Tribunal. A recurring question concerns the 

role of regional fisheries management bodies 

and illegal fishing. 

                                                                                           
the Statute, there is thus warrant for the Meeting of 

States Parties to seek advisory opinions of the 
Tribunal should the need arise. 

P.C. Rao, ITLOS: The First Six Years, 6 Max Planck 

YUNL (2002), 183 (specifically pages 211–212; 

internal footnotes omitted). The legal status of the 

meeting of States Parties is uncertain Art. 319, 

para. 2(e) provides ―In addition to being the 

depositary of this Convention, the Secretary 

General of the United Nations convenes necessary 

meetings of States Parties in accordance with this 

Convention. The Meeting of States Parties is 

therefore presented as a periodic international 
conference and not a permanent established 

organ.‖ Moreover, ―all States 

Parties are ipso facto members of the Authority‖ under 

art. 156, para.2 of the Convention. The Meeting of 

States Parties reminds of traditional diplomatic 

conferences, in terms of its operation, where 

delegates have to follow the instructions of their 

respective governments. Through them, States 

Parties have the power to act at the International 

Seabed Authority as at the UN. States can hence 

have the capacity to intervene with respect to the 

Tribunal for the Law of the Sea, the International 
Seabed Authority Assembly or the Council. 

216 See You, above n.58, 370 n.43.   
217 It is therefore a treaty within the meaning of art. 1, 

para.(A) of the Vienna Convention on the Law of 

Treaties of 23 May 1969. 



Proceedings before the International Tribunal for the Law of the Sea 

Journal of Law and Judicial System V1 ● I3 ● 2018                                                                                        79 

Another important issue is that relating to 

marine scientific research. All States and 

competent international organizations have the 

right to conduct marine scientific research
218

. 

This right is subject to the rights and duties of 

other States as provided for in the Convention. 

Determining the scope of the rights and 

obligations of one and another is an arduous 

task. This is fully reflected in discussions within 

groups of experts on the Law of the Sea
219

. 

Another sensitive issue is piracy and other acts 

of violence at sea. These acts are committed in 

areas under national jurisdiction: near the coast, 

in waters of straits, in outer harbours. They are, 

nowadays, also committed on the high seas. 

Acts of piracy and violence at sea are on the 

increase. The applicable judicial system in such 

cases is not easy to determine. 

There is also the issue of pollution and 

preservation of the marine environment. 

According to the terms of the Convention, 

States are required to ensure the fulfilment of 

their international obligations regarding the 

protection and preservation of the marine 

environment. They shall be liable in accordance 

with international law. States shall ensure that 

recourse is available in accordance with their 

legal systems for prompt and adequate 

compensation or other relief in respect of 

damage caused by pollution of the marine 

environment by natural or juridical persons 

under their jurisdiction. To this end, States shall 

cooperate in the implementation of existing 

international law and the further development of 

international law relating to responsibility and 

liability for the assessment of and compensation 

for damage and the settlement of related 

disputes
220

. 

These are very complex issues that may call for 

a request for an advisory opinion, whereas the 

latter is subject to a certain number of 

prerequisites. 

Requirements 

Article 138 of the Rules sets out a certain 

number of prerequisites for a request for an 

advisory opinion on a legal question to be 

                                                             
218 UNCLOS, Part XIII, art. 238. 
219 See debates of the group of experts of the 

International Oceanographic Commission of 

UNESCO (the ABELOS group) 

(www.unesco.org).  
220 UNCLOS, art. 235. 

admissible. Firstly, there has to be an 

international agreement, in other words a treaty 

within the meaning of the 1969 Vienna 

Convention on the Law of Treaties. 

Secondly, the agreement in question must relate 

to the goals of the Convention. A few significant 

goals of the Convention have been cited earlier. 

This condition is a logical requirement. 

Then, the international agreement must 

specifically make provisions for submitting a 

request for an advisory opinion to the Tribunal. 

This condition is difficult to fulfil under the 

existing agreements since no international 

agreement has made provisions for it, either 

because the agreements existed prior to the 

establishment of the Rules of the Tribunal, or 

because States could not foresee that the 

advisory jurisdiction clause would be introduced 

by an organ they established. One merely has to 

refer to the dispute settlement as well as the 

jurisdiction clauses to realize this. This 

condition could possibly make Article 138 

inapplicable
221

. 

Furthermore, the advisory opinion sought must 

be on a question of a legal nature. The spirit and 

the extremely political methods that prevail in 

international organizations raise the issue of 

reconciling the advisory function with the 

judicial nature of the Tribunal. Hence, strictly 

speaking, when a question is not of a purely 

legal nature, an advisory opinion cannot be 

given. One has to try to retain only the legal 

aspects per se of a question; and this is hardly an 

easy task. The circumstances surrounding the 

legal question should perhaps—be ignored. This 

raises the issue with regard to the freedom of the 

Tribunal in respect of the matter referred to it. 

Finally, there is an implicit requirement related 

to the scope of the advisory jurisdiction. It 

relates to the international seabed regime and 

activities in the Area. In these areas, the Seabed 

Disputes Chamber has exclusive jurisdiction
222

. 

The procedure governing a request for an 

advisory opinion on a legal question—if an 

international agreement related to the purpose of 

UNCLOS specifically provides for the 

                                                             
221 See provisions on the settlement of disputes 

concerning the law of the sea 

(www.un.org/DOALOS). 
222 UNCLOS, arts. 186, 187. ITLOS, Statute of the 

Tribunal, art. 14; ITLOS, Rules of the Tribunal, 

art. 130. 
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submission to the ITLOS of a request for such 

an opinion—will be that before the Seabed 

Disputes Chamber
223

 and eventually the one 

prescribed in said agreement. The rules of 

procedure of the Seabed Disputes Chamber's 

advisory proceedings apply mutatis mutandis
224

. 

If the system of advisory proceedings before the 

Seabed Disputes Chamber is very clear, that of 

the full Court holds uncertainties which will 

undoubtedly be lifted as the Tribunal receives 

more requests for advisory opinions. At the first 

opportunity, the instruments must be fine-tuned 

in order to supplement the jurisdiction clause, 

established by paragraph 1 of Article 138 of the 

Rules, on a certain number of points. 

Initially, the Meeting of States Parties will have 

to be given a legal status for it to play a role. 

Then, the Meeting of States Parties will create a 

mechanism for clearance or authorization, 

which will define its relations with the organs 

established by the Convention: the Commission 

on the Limits of the Continental Shelf and the 

ITLOS, but also other international 

organizations active in areas relevant to the 

purposes of the Convention
225

. 

Afterwards, the relevant international 

organizations and particularly the regional 

fisheries management organizations will be 

identified as they may prove to be potential 

clients in the advisory proceedings before the 

Tribunal. Finally, questions on which an 

advisory opinion as stipulated in Article 138 of 

the Rules shall be rendered will be gradually 

clarified, indicating the general rules concerning 

the decision-making process and the 

consideration of the ―legal question‖
226

. 

For permanent international Courts such as the 

International Tribunal for the Law of the Sea, 

the law applicable to procedure follows the 

same principle as that governing the merits of a 

case. UNCLOS, Part XV is the basis on which 

proceedings are conducted before the Tribunal 

                                                             
223 ITLOS, Rules of the Tribunal, arts. 130–137. 
224 ITLOS, Rules of the Tribunal, art. 138, para.3. 
225 These specialized organs could help in the 

determination of a scientific status. As far as the 

boundary delimitation is concerned, see the 

proposal relating to the interlocutory referral by 

judge TM NDIAYE in his separate opinion in case 
16 (Bangladesh vs Myanmar), ITLOS reports, 

paras 104-120. 
226 The ―legal question‖ is framed in a very imprecise 

manner compared with art. 96, para.2 of the UN 

Charter. 

for disputes settlement by setting out 

prerequisites for activating the relevant 

regimeand the core compulsory disputes 

settlement provision. And by providing 

mandatory and optional exclusions from the part 

XV system, as well. ITLOS appears as the 

central institution dedicated to settling law of 

the sea disputes. It has been performing 

professionnaly in generating jurisprudence on 

important issues of urgent proceedings like the 

prompt release or provisional measures where it 

has residual compulsory jurisdiction. 

Up to now, it was essentially the urgent 

procedures that served as the basis for referral to 

the Tribunal in important fields,like 

environmental diputes. 

First, the provisional measures contain two 

scenarios. On the one hand, if a dispute has been 

duly submitted and if it considers prima 

facie,that it has jurisdiction, ITLOS may 

prescribe any provisional measures, which it 

considers appropriate under the circumstances to 

preserve the respective rights of the Parties to 

the dispute or to prevent serious harm to the 

marine environment, pending the final decision. 

On the other hand, pending the constitution of 

the Annex VII Tribunal, ITLOS may prescribe, 

modify or revoke provisional measures if it 

considers that prima facie, the Tribunal which is 

to be constituted, would have jurisdiction and 

that the urgency of the situation so requires. 

Next, the prompt release procedure is designed 

to preserve the balance between coastal States 

and flag States and particularly in the field of 

navigation; in order to avoidexhorbitant 

economic damage to ship owners and operators. 

These two procedures are supposed to last about 

two months. 

After that, we have the request for advisory 

opinions.Under UNCLOS and the Statute of the 

Tribunal, the advisory function is exercised by 

the Chamber for the Settlement of Seabed 

Disputes. These two instruments did not 

contemplate the advisory jurisdiction of the 

Tribunal full court. This is a creation of the 

Tribunal in the development of its rules of 

procedure in 1996-1997. The possibility was 

then raised for the full court to give advisory 

opinions. For this reason, the jurisdiction clause 

is contained on the Rules of the Tribunal, in its 

article 138, which provides that the Tribunal 

may give an advisory opinion on a legal 

question as far as an international agreement, 

relating to the purpose on the Convention, 
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expressly provides for a request of such an 

opinion; and that shall be submitted to the 

Tribunal. It is clear ITLOS proceedings reflect 

the Tribunal multi-faceted jurisdiction contained  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

in the Rules. They have so far proved to be very 

successful in that they are not only expeditious 

but also cost-effective. 
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